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—ESS— 


JAMES and ROBERT SLOAN and others v. CYRUS P. MENDEN- 
HALL, Adm’r, and others. 


(Winst. Eq. 1.) 


A. dies intestate, seized of land in fee simple in this State, which descends 
to her heir at law resident in another State. His creditors here sue 
out attachments which are levied on the land, and final judgments are 
obtained therein and writs of venditioni exponas issued. The land 
is sold by B, the administrator of A, under an order of the County 
Court, for the payment of the debts of the intestate. After payment 
of them, the administrator is bound in equity to pay the residue to 
the creditors who attached the land, notwithstanding that the admin- 
istrator has paid it by order of the non-resident debtor to another bona 
Jide creditor. 


It appeared by the pleadings and exhibits in this case 
that Mrs. Mitchell was seized in fee of a house and lot in 
the town of Greensboro, and died intestate in the year 1855, 
and the defendant Mendenhall was her her administrator, 
and applied by petition to the County Court of Guilford 
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*for an order to sell the house and Jot, alleging that the 
personal property was insufficient to pay the intestate’s 
debts ; and such order being made the premises were sold, 
and out of the proceeds of the sale the debts were paid, 
and part of the residue was applied to the payment of a 
debt, which the heir of Mrs. Mitchell, John 8. Dare, owed 
to R. G. Lindsay, one of the defendants, by the express 
order of Dare, and the other part was paid to J. and R. 
Sloan, two of the plaintiffs,in part satisfaction of a judg- 
ment obtained by them against Dare as is hereinafter stated. 
In 1848, Dare was indebted to R. G. Lindsay, and J. and 
R. Sloan were his sureties for the payment of the debt. 
Dare executed and delivered a deed purporting to convey 
his interest in the house and lot, stated therein to be an 
estate in fee in remainder after the death of Mrs. Mitchell, 
which deed was absolute on its face, but it was admitted 
by the defendents that it was intended by the parties 
thereto to be a security for money; and it was not regis- 
tered until after the lapse of seven years or thereabouts. 
‘The defendant Dare was indebted to J. and R. Sloan, to 
Jesse H. Lindsay and to John A. Mebane, and in i848 re- 
moved to another State where he has ever since resided. 
After Mrs. Mitchell’s death, before the sale hy her admin- 
istrator, the plaintiffs J. and R. Sloan sued out an attach- 
ment against Dare as an absent debtor, which was levied 
on the house and lot, and prosecuted to judgment, and a 
writ of venditioni exponas was issued. The plaintiffs 
Lindsay and Mebane severally attached the same property 
for debts due to them respectively, and prosecuted their 
attachments with like effect. The defendant Mendenhall 
had notice of the attachments before he paid the money in 
discharge of the debt to R. G. Lindsay. The plaintiffs 
severally demanded of Mendenhall the payment of their 
respective claims before this suit was brougbt, out of the 


proceeds of the sale, but he refused so to apply the money, 
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*except the sum, which he paid to the Sloans in part pay- 
ment of their judgment. 


J. T. Morehead, for the plaintiff. 
Gilmer, for the defendants. 


Pearson, C. J. John S. Dare, on the death of his mother, 
became the owner of the house and lot, in fee simple, as her 
heir at Juw, subject to a power of sale by her administrator 
in the event, that a sale was necessary for the payment of 
her debts. 

The plaintiffs by the suits and judgments under their at- 
tachments, acquired a lien on the house and lot, and but 
for the exercise of the power of sale by the administrator of 
Mrs. Mitchell, they would have been entitled to have the 
house and lot sold for the payment of their debts. Having 
been deprived of this right at law, by the sale of the admin- 
istrator, the question is, whether they are not entitled in a 
‘Court of Equity to follow the fund in the hands of the ad- 
ministrator, and have it applied in discharge of their debts, 
after deducting the amount applied by the administrator in 
payment of the debts of his intestate. 

We think the equity a clear one. The plaintiffs had ac- 
quired a lien, and have an equity to be relieved from the 
accident, that the property was sold under a power, which 
the law gave to the administrator of the ancestor. The 
lien of the plaintiffs having attached, it follows that the de- 
fendant Dare had no right to dispose of the fund in the 
hands of the administrator, nor had the administrator as 
-such, or as the agent of Dare, any right to make au appli- 
-eation of the fund remaining in his hands, after discharg- 
‘ing the debts of his intestate. 

It is properly conceded that the deed executed by Dare 
do R. M. Lindsay is of no effect, and it is equally clear that 
the plaintiffs J. and R. Sloan are not estopped, by receiving 
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*a part of the fund, from setting up their equity to have 
such an amount, as may be necessary, applied to the pay- 
ment of their debt, as they had acquired the first lien. The 
administrator, if he was in doubt as to the right of the 
creditors of Dare, ought to have retained the fund and filed 
a bill of interpleader. As two of the plaintiffs, Sloan and 
Lindsay, were sureties on the debt of R. M. Lindsay, to 
which the administrator applied the fund, he is entitled to 
a credit as against them, for a rateable part of that debt; 
that is such as they were bound to pay upon contribution 
with the other sureties of Dare. 

There will be a reference to ascertain this amount and 
show the sums to which the plaintiffs are respectively en- 
titled. 


Nore.—All proceeds from the sale of real estate (by administrator, 


&c., tv pay debts) which may not be necessary to pay debts and the 
charges of administration, shall, notwithstanding, be considered real 
assets, and as such, shall be paid by the executor, administrator or col- 
lector, to such persons as would have been en i lel to the land, had it 
not been sold. Bat. Rev. ch. 45, sec. 2y. 








*SOLOMON 8. PEELER v. DAVID BARRINGER. 
( Winst. Eq. 5.) 

The plaintiff alleged in his bill, that he had conveyed his land and his 
horses, mules, hogs, &c., wheat, hay, corn, &c., tothe defendant, by a 
deed absolute on its face, but which was intended to be only a security 
for the payment of money, and was put into the form of an absolute 
sale by the fraud and oppression of the defendant, and that defend- 
ant had advertised a public sale of all the property. He is entitled 
to an injunction—and although the answer positively denied any fraud 
or imposition, or that there was any agreement or understanding that 
the plaintiff should have any right of redemption, yet as the answer 
contained admissions, which taken in connection with the allegations 
of the bill, furnish a probable ground of belief that the latter are 
substantially true, the injunction ought to have been retained until the 
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This was an appeal from an interlocutory order made by 
Kerr, J., at Fall Term, 1862, of Rowan Superior Court, dis- 
solving an injunction granted in the vacation before. 

The order in the court below was made on motion upon 
the coming in of the answer. Every part of the bill and 
answer necessary to the full understanding of the case is 
stated in the opinion of the court, except that the answer 
contains a positive and direct denial of any fraud or impo- 
sition on the plaintiff, and of any agreement or understand- 
ing that the conveyance was not to be an absolute sale. 


Moore and Boyden, for the plaintiff. 
Bragg, for the defendant. 


Pearson, C.J. This is not the case of an ordinary injunc- 
tion to stay proceedings on an execution, after the right of 


the defendant has been established by a judgment. The 
plaintiff alleges that being pressed by executions, in *order 
to prevent a sale of his property, he applied to the defend- 
ant to aid him in raising the money, and take a lien on the 
property. The defendant agreed to pay off the executions, 
provided he would save him harmless, by including the 
amount for which he was liable as plaintiff’s surety. Ac- 
cordingly the plaintiff executed a deed absolute on its face, 
and the defendant commenced writing a paper to show that 
the plaintiff was to have the privilege of redeeming his 
property, but afterwards, on various pretences, refused to 
sign it, saying the plaintiff must take his word, and insist- 
ing that the deed should be absolute on its face. So, the 
plaintiff avers, the deed was obtained by taking undue ad- 
vantage of him by reason of his necessities; and seeks to 
set up his equity to redeem on paying principal and in- 
terest. 

In aid of this primary equity, the plaintiff prays that the 
defendant may be enjoined from exposing his property to 
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public sale, or otherwise making way with it, until his 
equity to redeem can be established; and he puts his right 
to an injunction, on the ground that if the property is sold, 
as contemplated by the defendant, he will be turned out of 
his house and home ; and his property, consisting in a great 
part of horses, mules, corn, wheat, hay, heg:, sheep, farming 
utensils and other articles of the kind, will be scattered all 
through the country, so as to make it impossible ever to 
regain it; and so the loss will be irreparable, and the very 
purpose of his bill, should he succeed in establishing his 
equity, will be defeated. The defendant insists that he 
made an absolute purchase of all of the property, and denies 
that there was any understanding, that the plaintiff should 
be at liberty to redeem. 

It is certain, that ifthe property is exposed to public sale 
and scattered through the country, it will be impossible 
to reclaim it specifically, and the plaintiff’s primary equity 
*would be thereby in a great measure defeated. So the ques- 
tion of injunction is of a special nature, and must be treated 
and considered in the character of a sequestration, which 
the court will not remove until the hearing of the cause, 
when it appears by the bill and answer that the claim of the 
plaintiff is probably well founded, and is not merely frivo- 
lous and vexatious; for as the defendant is secured by the 
injunction or sequestration bond, the court having the prop- 
erty under its control, will take care of it, so that it may be 
subject to the final decree. 

In cases like this under consideration, equity assumes ju- 
risdiction on the principle of giving effect to the agreement 
of the parties; and when it appears that the intention was 
to secure the payment of money, and the transaction has 
been made to assume the form of an absolute conveyance by 
fraud, ignorance, accident, or advantage taken of a needy 
man, the court will not be trammelled by the form, and will 
give effect to the intention. In illustration: A borrows 
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money, and to secure its payment, executes a deed, to be 
void provided the money and interest are paid by a given 
day; otherwise, the estate to be absolute. The money is 
not paid and the estate becomes absolute at law; but a court 
of equity will interfere and allow the property to be re- 
deemed, on the ground that it was not the intention of the 
one to sell, or of the other to buy—but the deed was given 
as a security for the money, and it is against conscience for 
the creditor to insist on keeping the property. So in a case 
like the present, if it was not the intention of the one to sell, 
or of the other to buy, and the actual intention was to let 
the property stand as a security, eyuity will, as between the 
parties, give effect to the intention, by disregarding the form 
which the transaction has been made to assume, and convert 
the deed although absolute on its face, into a security; it 
being against *conscience for the creditor to insist upon keep- 
ing the property absolutely. 

In our case, this court is of opinion that the bill and an- 
swer show “probable cause” in support of the plaintiffs 
equity. In fact, the admission of the defendant taken in 
connection with the circumstanees of the transaction, would 
seem to make out the plaintiff's case, although in respect to 
that question, we are not at liberty in this stage of the pro- 
ceeding to deliver our opinion. 

The deed conveys the plaintiff’s land, horses, mules, sheep, 
hogs, corn, wheat, hay, farming utensils, &c., &c., just such 
articles as are usually contained in a deed of trust. The de- 
fendant does not allege that the property was valued sepa- 
rately, or that the price (as he considers it) was fixed on in 
reference to the value of the property; but the amount inserted 
in the deed had reference merely to the amount of the exe- 
cutions, and the amount for which he was liable as surety. 
This is inconsistent with the idea of an absolute purchase— 
it is not usual for a man to wish te sell, or for one to wish to 
become the purchaser of such an infinite or indefinite variety 
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of articles by the wholesale. Indeed, it is evident that the 
plaintiff did not wish to sell, and the defendant admits he 
did not wish to buy—all he wanted was to be saved harmtess ; 
he admits that he did commence writing an instrument to 
show, that the plaintiff was to have the right to redeem, but 
on reflection concluded not to do it, and thereupon the plain- 
tiff delivered the deed to him ; the plaintiff retained posses- 
sion of the property. The defendant admits that he after- 
wards repeatedly offered to let the plaintiff have the prop- 
erty back, provided he was indemnified, as all he wanted: 
was to be “saved harmless,” which is the very thing the 
plaintiff now offers to do, and which he has done by the in- 
junction bond; unless the defendant is at liberty to insist on 
*the time ; but in such matters it is a maxim of equity that 
“time is not of the essence of the contract.” This is the 
foundation of the doctrine concerning equities of redemp- 
tion in mortgages and all dealings of that nature. 

There is still another view of the case: can any one be 
made to believe, that the plaintiff would have executed the 
deed, if he had supposed that the defendant could come 
the next day and turn him out of house and home and 
scatter all of the accumulations of his plantation to the 
winds, by exposing it to public sale? That was the very 
thing he desired to prevent, and its prevention the sole 
purpose for which he asked the aid of the defendant. This 
was well known to the defendant. So, if it was his inten- 
tion at the time, not to allow the plaintiff to redeem, he 
practiced a fraud by concealing it: and if he intended at 
the time to allow him to redeem, he can not now in con- 
science refuse to do so. 

So, taking it either way, the defendant procured the ex- 
ecution of the deed by a positive fraud, or else he procured 
it by taking underhand advantage of the necessities of the 
plaintiff, the pressure of which induced him to put himself 
in the power of the defendant, and trust to his good con- 
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science; and the defendant can not be allowed in equity to 
disregard the trust reposed in him and set himself up as an 
absolute purchaser, and thereby give to the transaction the 
result of doing the very thing which he well knew it was 
the plaintiff's object to avoid, viz: an absolute sale of the 
property. 

There is error in the decretal order dissolving the injunc- 
tion. Let this opinion be certified to the court below to the 
end that the order be reversed, and the injunction coniinu- 
ed over until the hearing. 


——_ — 


Note.—W hat Judge may grant, continue or vacate injunc!ion—Bear v. 
Cohen, 65 N. C. 511; Mauney v. Commissioners of Montgomery Coun- 
ty, 71 N. C. 486; Acts of 1876-77, chap. 223. 

In what cases an injunction will be granted—C. C. P., sec. 189; Parker 
v. Grammer, Phil. Eq. 28; Reynolds v. McKenzie, Ibid 50; Blossom v. 
VanAmringe, Ibid 133; Key v. Dobson, Ibid 170; High v. Lack, Ibid 
175; Williams v. Moore, Ibid 211; Heilig v. Stokes, 63 N. C. 612; Jones 
v. Hill, 64 N. C, 198; Smith v. Dewey, 64 N. C, 463; Howes v. Mauney, 
66 N. C. 218; Sprinkle v. Hutchinson, 66 N. C. 450; Dockery v. French, 
69 N. C. 308; W. & T. R. R. Co. v. Battle, 66 N. C. 540; Craycroff v. 
Morehead, 67 N. C. 422; Lowe v. Commissioners of Davidson county, 70 
N. C. 582; Ponton v. McAdoo, 71 N. C. 101; Smith v. Mechanics Build- 
ing & Loan Association, 73 N. C. 372; McCorkle v. Brem, 76 N, C, 407; 
Moore v. Vallentine, 77 N. C. 188; Purnell v. Vaughan, 77 N. C. 268; 
Baumgarten vy. Broadaway, 77 N. C. 8; Capehart v. Biggs, 77 N. C. 261; 
Dobson v. Simonton, 78 N. C. 63; London v. City of Wilmington, 78 N. 
C. 109. 

In what cases an injunction will be refused—Wilder v. Lee, 64 N. C; 
50; Foard v. Alexander, 64 N. C. 69; Patterson v. Hobbs, 65 N. C. 119. 
Bryan v. Hubbs, 69 N. C. 423; Woodfin v. Beach, 70 N. C. 455; John- 
son v. Commissoners of Asheville, 70 N.C. 550; Bell v. Chadwick, 71 
N. C, 329; German v. Clark, 71 N. C. 417; Baldwin v. Burnett, 71 N. C. 
463; Faison v. McIlwaine, 72 N. C, 312; Gold Amalgamating Co. v. Ore 
Dressing Co., 73 N. C. 468; Campbell v. Wolfenden, 74 N. C. 108; Mitch- 
ell v. Commissioners of Craven, 74 N. C. 487; Johnson v. Jones, 75 N. 
C. 206; Cohen v. Commissioners of Goldsboro, 77 N. C. 2; Baxier v. 
Baxter, 77 N. C. 118. 

Au injunction will not lie when the relief may be had by a motion in 
the cause—Foard v. Alexander, 64 N. C. 69; Faison v. McIlwaine, 72 N. 
C. 312; Chambers v. Penland, 73 N. C. 53. 
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Distinctions between a common and special injunction—Key v. Dob- 
son, Phil. Eq. 170, citing and affirming Peelerv. Barringer; Heilig v. 
Stokes, 63 N. C. 612. 

At what time an injunction may be granted—Heilig v. Stokes, 63 
C. 612; McArthur v. McEachin, 64 N. C. 72; Hirsh v. Whitehead, 65 N- 
C. 516. ‘ 

As to security upon injunction—Sledge v. Blume, 63 N. C. 374; Hirsh 
v. Whitehead, 65 N, C. 516; Miller v. Parker, 73 N. C. 58, 

As to damages sustained by reason of an injunction—Hyman v. Deve- 
reux, 65 N. C. 588; McKesson v. Hennessee, 66 N. C. 473. 

That the deed was a mortgage, vide Johnson v. Murchison, 1 Winst. 
292; Robinson v. Willoughby, 55 N. C. 520. 








*BENJAMIN F CROSSLAND and another v. FRANCIS E SHOBER 
and another. 
(Winst. Eq, 10.) 

Courts of Equity have no jurisdiction to reform a marriage settlement 
by which property is conveyed to the separate use of the wife, when 
the bill alleges no fraud, imposition, error or mistake, in respect of the 
contents of the deed or its execution, and there is no allegation that 
any provision of the deed has been found to be hurtful to the fund, 
prejudicial to the interes*s of the parties, or of marked inconvenience 
in execution. 


The bill sets out that the plaintiffs married in July, 1859, 
having a short time before executed a deed jointly with 
the defendant, Francis E. Shober, by which everything 
then owned by Mrs. Crossland, and everything which she 
might thereafter acquire, or which might come to her by 
act of law, was conveyed to the defendant Shober in trust 
for the sole and separate use of Mrs. Crossland, with power 
to her to dispose of the property by will, during the cover- 
ture. The deed provided that in case Mr. Crossland died 
in his wife’s lifetime, the trustee should reconvey ail the 
property to her, and if Mrs. Crossland died first, the pro- 
perty not disposed of by her will, should go to the issue of 


the marriage, and if there was no issue, to such persons as 
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would take her property in case she had died unmarried 
and intestate. The bill states that there is issue of the 
marriage, the defendant Lizzie Crossland; it then says 
that the plaintiffs are desirous that the settlement should 
be reformed by vesting all of the property in the husband 
or such part of it as the court shall think proper, and con-: 
cludes with a general prayer for relief. A guardian has 
been appointed to the infant, who answers, submitting her 
rights to the court, The trustee answered, admitting the 
facts set forth in the plaintiffs’ bill, and submitting to per- 
form what decree the court might make. 


Winston, Sen., for the plaintiffs. 
No counsel for the defendants. 


*Manty, J.. We are at a loss to conceive of any principle 
of jurisdiction in courts of equity, upon which the bill of 
complaint can rest. 

No fraud, imposition, error, or mistake, is alleged in re- 
spect to the deed, or in respect to its execution. No pro- 
vision has been pointed out which in its practical working, 
has been feund hurtful to the fund, prejudicial to the inter- 
ests of the parties, or of marked inconveniemce in execu- 
tion. Those who entered into it therefore must abide its 
operation. 

To reform a marriage settlement at the instance of the 
wife upon whose stipulation and for whose benefit it was in- 
tended, would expose such instruments to frequent change 
and much uncertainty, and lead to mischief which we are 
anxious to avoid. Married women can only be allowed to 
deal with a separate estate in conformity with the faculties 
conferred on them by the deed, and if not restricted in 
terms by the instrument, can charge specifically income or 


profits, with the concurrence of the trustee. Beyond this, 
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it seems to us, it would be mischievous to enlarge her facul- 
ties. 

A. power during the coverture to modify at will the pro- 
visions of the deed would remove at once the protection 
secured by these rules, and render of little or no avail such 
deeds of settlement. Parties cannot be relieved from the 
incidental chafing of such restraints as they may choose, for 
prudential reasons, deliberately to impose on themselves, in 
respect to the control of property, any more than they can 
be relieved from the occasional unpleasant force and effect 
of the,matrimonial ties themselves. 

Both may be relieved by gentle and prudent conduct ap- 
propriately tempered, not by the courts. 

The bill must be dismissed. 








*MICHAEL SHOFFNER and another v. HENRY FOGLEMAN and 
others. 
(Winst. Eq. 12.) 
The interest of a purchaser of land, when the purchase money is not 
paid, and the title is retained as a security for its payment, is consid- 
ered and treated as an equity ef redemption. 


The purchaser of an equity redemption‘at Sheriffs sale, has a right to 
call for the legal estate, upon discharging such part of the mortgage 
debt as remains unpaid. 


In sales of land under execution, there is a distinction between the 
cases in which the defendant has an interest subject to execution, 
and cases where he has not such interest. In the first mentioned 
cases, the purchaser becomes the owner of the defendant’s interest— 
if it be an equity, upon discharging the incumbrances on it, he has 
a right to call for the legal estate. In the last mentioned cases, the 
purchaser only succeeds to the equity of the debtor, to the extent of 
holding it as a security for the money paid. 


Anequity of redemption can not be sojd under an execution for the 
mortgage debt. 

Where land is sold, and the purchaser gives a bond with a security for 
the payment of the purchase money, and the title is retained asa 
further security for its payment, the surety for the original purchase 
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money has the first equity to be indemnified, and his claim is pre- 
ferred to that of a purchaser of an equity redemption at Sheriff's 
sale, or of any incumbrancer, who comes in by assignment, or other- 
wise ; and the question of notice has no relation to such cases, be- 
cause neither party has the legal estate. 


(Green v. Crockett, 2 Dev. and Bat. Eq. 390, Taylor v. Gooch, 4 Jones 436, 
Camp v. Cox, 1 Dev. and Bat. 52, Polk v. Gallant, 2 Dev. and Bat. 
Eq. 395, cited and approved.) 


In the year 1852, a tract of land belonging to one Ingold, 
an infant, containing ten acres on which there was a mill, 
was sold by order of the court of Equity of Alamance coun- 
ty, *and bought by John S. Fogleman at the price of $306, 
for which he gave his bond, payable to the Clerk and Master 
of the Court, with Henry Fogleman and others as his sure- 
ties. 

In 1854, a tract of nine acres adjoining the ten acre tract, 
(which on Ingold’s death had descended to his heirs,) was 
sold by order of the same Court, and was purchased by Jolin 
S. Fogleman for $60, for which he gave his bond with 
Ilenry Fogleman and others as sureties. 

In 1857, judgment having been recovered against John 
S. Fogleman, by the Clerk and Master, on his bond for $306 
and execution issued, the execution, and other executions 
against the same defendant were levied on the nineteen 
acres and cn another tract of land belonging or supposed to 
belong to the defendant; George McRay, one of the plain- 
tiffs, was the purchaser of the nineteen acre tract from the 
Sheriff at the price of $405; he assigned his bid to the other 
plaintiff, Michael Shoffner, who paid the money to the 
Sheriff and took a deed for the land, which did not set forth 
what interest in the land John S. Fogleman had at the time 
of the levy and sale, or what interest in the land was con- 
veyed to the purchaser, except that it was bargained and 
sold to him and his heirs. Shofiner took possession under 
the deed. 

In 1859, a bill was filed by Henry Fogleman and his co- 
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sureties against John 8S. Fogleman, alleging that John hay- 
ing become insolvent, Henry had been forced to pay the 
purchase money, except $50 paid by John, praying that the 
mill and ten acre tract be sold for his indemnity. On re- 
ference to the Clerk and Master, he reported that Henry 
had paid the sum of $377.91 as the surety of John ; an order 
of sale was made and William Hudson became the purcha- 
er at $300, for which he gave his note with a surety. 

Henry Fogleman also filed a bill in respect to the nine 
acre tract, alleging that he had been forced to pay the pur- 

-chase *money, $95, and that he had assigned his equity to 
Patterson and Bason; whereupon it was ordered that ‘the 
ierk and Master make title to them, which he did. 

The plaintiffs charge in their bill that Henry Fogleman 
paid $15 as surety for the purchase money of the ten acres 
tract and the whole price of the nine acres tract; and the 
prayer of the bill is for a decree that Henry Fogleman and 
William Hudson release to the plaintiff Shoffner, all claims, 
&c., to the ten acres tract, upon the payment to Henry Fo- 
gleman of $15 and interest, and that the Clerk and Master 
execute a deed to the said plaintiff for the said tract in fee 
simple; and for a like decree as to the nine acres tract 
against H. Fogleman, Patterson and Bason, on the payment 
of $95 with interest; and there is the general prayer for 
relief. 


Graham, for the plaintiffs. 
No counsel for the defendants in this Court. 


Pearson, C. J. In 1852, the mill and the ten acres of land 
were sold by order of the Court of Equity and bought by 
John S. Fogleman, at the price of $306, for which he gave 
his note with Henry Fogleman and others as sureties. 

In 1854, the lot of nine acres adjoining, was sold by order 


of the Court of Equity, and bought by John S. Fogleman 
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at the price of $95, for which he gave his note with Henry 
Fogleman and others as sureties. 

In 1857, judgment was taken in the name of the Clerk and 
Master on the note of $306, execution issued, the the mill 
and nineteen acres of land were sold, and bought by Mc- 
Ray at the price of $405. McKay did not pay the money, 
and the Sheriff was forced to pay it, and was allowed by the 
plaintiff's attorney to have the execution renewed. Schoff- 
ner took the bid off McRay’s hands, paid the Sheriff, and 
took his deed in the usual fourm. It does not set forth as 
*required by statute, that the title was held as security for 
the purchase money. Schoffner took possession under the 
deed. 

In 1859 a bill was filed by Henry Fogleman and his co- 
sureties, against John S. Fogleman, alleging that said John 
having become insolvent, Henry had been forced to pay the 
purchase money, except $50 paid by John, praying that the 
mill and ten acres be sold for his indemnity. On reference 
to the Clerk and Master, he reported that Henry had paid 
the sum of $377.94 as the surety of John; an order of sale 
was made, and William Hudson became the purchaser for 
$300, for which he gave his note with a surety. 

Henry Fogleman also filed a bill in respect to the nine 
acre tract, alleging that he had been forced to pay the pur- 
chase money, to wit: the $95, and assigned his equity to 
Patterson and Bason, whereupon it is ordered that the Clerk 
and Master execute title to them; which he did. 

The plaintiff, Schoffner, asserts an equity under the Sher- 
iff's deed, to pay off the incumbrances, and have the legal 
title conveyed to him. In respect to the nine acre tract, he 
submits to pay the $95, and asks for a conveyance frum Pat- 
terson and Bason. In respect to the ten acre tract including 
the mill, he insists that the amount paid by Henry Fogle- 
man does not exceed the sum of $15 which he submits to 
pay, and asks for a conveyance by the Clerk and Master. 
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The defendants deny the equity of the plaintiff, on the 
ground that the interest of John S. Fogleman was not sub- 
ject to execution, and so he acquired nothing; but they aver 
that before the bill was filed, they offered to release all claim 
to the land, provided Schoffner would pay the amount which 
Henry Fogleman had been obliged to pay as the surety of 
John 8. Fogleman, which he refused to do. 

The interest of a purchaser of land sold by a Clerk and 
Master, or other person, when the purchase money is not 
paid, and the title is retained as a security, is considered 
*and treated as an “equity of redemption ;” the purchaser 
being in tact a mortgagee, in the same way as if the vendor 
had made title, and then taken a mortgage to secure the 
purchase money. Green v. Crocket,2 Dev and Bat. Eq. 390. 

The purchaser of an “equity of redemption” at Sheriff's 
sale, has a right to call for the legal estate upon discharging 
such part of the mortgage debt as remains unpaid, by the 
provisions of the act of 1812. Rev. Code, ch. 45, section 
546. 

When the defendant in the execution has a trust or other 
equitable interest, which is not embraced by the act of 1812, 
a purchaser at Sheriff’s sale does not avquire the equity of 
the debtor, but is substituted to his rights “to the extent of 
holding it as a security for the money which he has paid.” 
Zaylor v. Gooch, 4 Jones 486. Iwill remark for the purpose 
of correcting the error that the word ‘creditor’ is put in the 
‘head-note’ of that case, and also in the opinion, as reported, 
in place of ‘debtor.’ The mistake is obvious from the con- 
text; for it is the debtor who has the equity, to which the 
purchaser succeeds as a security for the money he pays. The 
creditor) has only a judgment and execution, to which the 
debtor's equity is not liable, and the money paid is consid- 
ered as’so much advanced for the debtor on the security of 
his equity. 

The difference between buying at Sheriff’s sale, an equity, 
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which is the subject of execution, and one that is not, is this: 
in the former case, the purchaser becomes the owner of the 
equity, and upon discharging the incumbrances is entitled 
to the legal estate, although it may greatly exceed in value 
the amount which he has paid; whereas in the latter case, 
the purchaser only succeeds to the equity of the debtor, to 
the extent of holding it as a security for the money paid: in 
other words, he becomes an incumbrancer merely, and 
the debtor still holds the equity, and upon discharging 
*the incumbrance may call for the legal estate, and he is 
the person entitled to any excess which there may be in the 
value of the land over the incumbrances on it. 

An “equity of redemption ” can not be sold under an ex- 
ecution for the mortgage debt. The reason is obvious; for 
the purchase money would be applied in payment of the 


mortgage debt, and so the purchaser would get the legal 
estate, and in effect pay nothing for the equity of redemp- 
tion, which is the very thing he professed to buy, and the 
Sheriff undertook to sell. For illustration, suppose a tract 
of land worth $2,000 to be under mortgage for $1,000. If 


9 


the Sheriff sells the “equity of redemption ” under an exe- 
cution for some other debt, and it is bid off at $1,000; the 
purchaser on paying the mortgage debt, gets the land at its 
supposed value of $2,000; but if the Sheriff was allowed to 
sell the “equity of redemption” under an execution for the 
mortgage debt, the $1,000 bid for it would extinguish the 
debt, and the purchaser could call for the legal estate with- 
out paying one cent more, and in fact get the land for $1,- 
000, (half its value,) and pay nothing for the equity of re- 
demption. Camp v. Cox, 1 Dev. and Bat. 52. 

The sureties for the original purchase money have the 
first equity to be indemnified, and their claim is preferred 
to that of a purchaser of the equity of redemption at Sher- 
iff’s sale, or any subsequent incumbrancer, who comes in by 
assignment or otherwise; and the question of notice has no 
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bearing in such cases, because neither party has the legal 
estate, and the right turns on priority. Polk v. Gallant, 2 
Dev. and Bat. Eq. 395. Green v. Crockett, Sup. 

To apply these principles to our case: Ist, in respect to 
the mill and ten acres of land. The execution being for the 
mortgage debt, the “equity of redemption ” was not subject 
to be sold under it ; so McRay and his assignee, Schoffner, 
did not acquire the equity of redemption by the Sheriff’s 
*deed ; and Schoffner’s equity was that of a subsequent in- 
cumbrancer, and John 8. Fogleman still held the equity of 
redemption, and the right to have the land by discharging 
the incumbrances. 

Schoffner, in order to enforce his equity, ought at once to 
have paid such part of the original purchase money as re- 
mained unpaid, and then filed a bill to have the land sold 
for his indemnity. Instead of doing so, he enters into pos- 
session and rests contented with the Sherift’s deed, until the 
sureties for the original purchase money file a bill, and the 
land is resold for their indemnity. Schoffner then comes 
forward and asks to be relieved from the effect of that deed, 
which was to purchase the mortgage, on the ground that he 
had not been made a party to the proceeding. We think 
he is entitled to relief to that extent, and there will be a de- 
cree for a sale of the land, the price to be brought in and 
subject to further directions. 

2d. In respect to the nine acres of land. The equity of 
redemption was subject to sale under the execution ; and if 
he had proceeded at once to pay off the $95 mortgage mon- 
ey, he could have called for the legal title, but for a difficul- 
ty which will be mentioned below. He hangs back, how- 
ever, until the surety, Henry Fogleman, assigns his equity 
to Patterson and Bason, and a deed is made to them by the 
order of the court, whereby the mortgage is foreclosed. 
The difficulty alluded to is, that the nineteen acres were 
sold together; so there is no mode of ascertaining what 
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he paid for the equity of redemption; and to meet the 
justice of the case, there will be a decree for the sale of this 
parcel also; the two parcels to be sold together or sepa- 
rately, as the commissioner may deem best: the whole 
fund to be subject to further directions. There will be a 
reference to ascertain the amount, which has been paid by 
Henry Fogleman or any of the other sureties. This amount, 
with interest and the costs incurred in seeking indemnity 
*of which the Master will also report, will be first paid out 
of the fund. Then the amount paid by Schoffner on the 
execution, allowing him interest and charging the rents and 
profits received by him. The residue, if any, will belong 
to John S. Fogleman or his assigns. The clerk will also re- 
port what amount was due on the note, given by John 8. 
Fogleman for the price of mill and ten acres at the time of 
the Sheriff’s sale, and how much has been received by the 
‘Clerk and Master on account of this debt. The court has 
had no little difficulty about it: for the Clerk and Master 
reported when the bill was filed fora resale, that Henry 
Fogleman, as surety, had paid $377.94, and it seems from 
the plaintiff’s admissions that John 8. Fogleman had paid 
$50, and the Sheriff says he paid to the attorney who had 
the note for collection $405: which greatly exceeds the price 
of both tracts of land, and needs explanation. 

Let there be a decree for the sale of the land and an ac- 
count, and the cause will be retained for further directions. 


Notre —A vendor who contracts to convey upon payment of the 
purchase money is, as between the parties, a mortgagee. Ellis v. Hus- 
sey, 66 N. C. 501; Derr v. Dellinger, 75 N. C.300. The interest of one, 
who holds land under a bond for title, the price not having all been 
paid, is not subject to sale under execution. Ledbetter v. Anderson, 
Phil. Eq 323. Neither is the vendor’s interest liable to execution sale. 
Moore v. Byers, 65 N. C. 240; Blackmer v. Phillips, 67 N. C. 340; Fo- 
gler v. Bowles, 72 N. C. 603; Tally v. Reid, 72 N. C. 836; Tally v. Reid, 
‘74 N.C, 463. But when all the purshase money has been paid, the 
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vendee's interest may be sold under execution. Phillips v. J avis, 69 
N. C. 117. 

W here a debtor conveys property in trust to sell and pay certain 
creditors, the trustees hold in trust for the creditors, and then in trust 
for the debtor as a resulting trust. The resulting trust cannot be sold 
under execution as an equitable estate. After the debts are paid, the 
resulting trust is liable to sale under execution. But a mixed trust 
cannot be sold in that way. Sprinkle v. Martin, 66 N.C. 55. 

Where one purchases land and takes a paper writing intended by all 
the parties to be deed, the seal being left off by inadvertance: Held, 
the purchaser acquired no interest that is subject toexecution. Hins- 
dale v. Thornton, 74 N. U. 167-75 N. C. 381. Only such equitable inter- 
ests as are authorized by the Act of 1812 can be sold under execution. 
Mannix v. Ihrie 76 N.C. 299. An equity of redemption cannot be sold 
under execution for the mortgage debt. Myrover v. French, 73 N, C. 
609. Still a mortgagee may purchase the equity of redemption at an 
execution sale had at the instance of a stranger. Barnes v. Brown, 71 
N. C, 507. 

The case of Shoffner v. Fogleman is cited with approval in Rogers 
v. Holt, Phil. Eq. 108. and Myrover v. French, 73 N.C. 609. 





*JULIA M. PATTON v JAMES A PA‘TON, and others. 
(Winst. Eq. 20.) 

Where real estate of aninheritance is purchased by a partnership, for 
partnership purposes, and isso used, on the death of one of the part- 
ners, his widow is enti:led to dower, 

A testator devised land and bequeathed personal estate to sundry per- 
sons. By a residuary clause he gives all the rest of his estate real and 
personal to his executors, in trust to sell and divide the proceeds 
among his wife and children, Then follows immediately this clause ; 
‘‘I direct my executors to keep my estate together and not to hand 
over any of the devises or legacies, until my existing rail road con- 
tracts in Tenn. and N.C. are completed.’’ Held, the last clause has 
relation only to what is given by the residuary clause. 

(Summey v. Patton, Winst. Eq. 52, cited and approved.) 


The plaintiff filed this bill to recover dower in the lands, 
of which her late husband, William A. Patton, died seized 
and possessed. 

There was no controversy except abouta piece of land, 


[*20] 





JUNE TERM, 1864. 


Patton v. Patton.—W. Eq. 








called the tan yard lot, and some tracts of land devised to 
her late husband by James W. Patton, deceased. 

The material facts respecting the tan yard lot are: im 
1861, William A. Patton, Washington Morrison, James A. 
Patton and Samuel G. Kerr, formed a purtnership for the 
purpose of tanning leather, manufacturing leather into shoes, 
&c. William A. Patton was the owner in fee of a piece of 
land conveniently situated for carrying on the business of 
the firm. He conveyed three-fourths of it to three other 
partners, retaining the other fourth,and each partner put 
his fourth into the partnership as part of his stock, and the 
*whole piece of land was used for the purposes of the firm 
during its continuance. As to the other subject of contro- 
versy, James W. Patton devised several town lots and tracts 
of land to his son, W. A. Patton, in fee, and bequeathed to 
him some slaves. He devised and bequeathed many other 
town lots and tracts of land and slaves to his wife and 
children, other than William A. ~ 

The will then proceeds as follows: “ All the rest and res- 
idue of my estate, real and personal, and mixed, wherever 
situate, including land, negroes, chattels, and every interest 
legal and equitable, I will, devise and bequeath to my ex- 
ecutors hereinafter named, and such of them as act, and the 
survivors of them, in trust to be sold at public or private 
sale, as they may judge best, and the lands in tracts or parts 
of tracts or lots, as they may from time to time judge best, 
and on such terms as they may determine for the interest 
of the estate, and of the proceeds of the sales and collections 
of the debts due to me, pay all debts owed by me, and the 
surplus of said funds to pay over to and distribute equally 
between my said wife Henrietta Kerr Patton, my sons James: 
A. Patton, William Augustus Potton, Thomas W. Pattom 
and my daughter Francis L. Patton. I direct my execu- 
tors to keep my estate together and not to hand over any 
of the devises or legacies, until my existing railroad con- 
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tracts in Tennessee and North Carolina are completed :” and 
after giving some practical directions respecting his railroad 
<ontracts, the testator says, “and after the said railroad con- 
tracts are completed, the various legacies and devises here- 
in contained shall take effect. But, in the meantime, the 
provisions herein made for my wife shall take effect at once, 
or such part thereof as she desires,” and “if for any cause 
my executors should think it necessary to sell one or more 
of the slaves directed to be sold, even before said railroad 
contracts are completed, for bad conduct or *other cause, 
they are at liberty to do so.” The testator, James W. Pat- 
ton, died in 1861, and W. A. Patton died in 1863. 


Merrimon, for the plaintiff. 
No counsel for the defendants in this court. 


Pearson, C. J. The right of the plaintiff to dower in the 
tan yard lot is settled by the case of Summey v. Patterson, at 
this term, Winst. Eq. 52. The lot having been sold by the 
surviving partners, there will be a reference to fix the amount» 
to which she is entitled absolutely, according to the rate- 
able value of her life estate. 

We are of opinion, she is also entitled to dower in all of 
the land acquired by her husband under the will of J. W- 
Patton, except the tracts or parcels of land which pass to the 
executors under the residuary clause, in trust to be sold by 
them, and the proceeds of sale divided equally among his 
wife and children. A devise operates as a conveyance. The 
land passes directly from the devisor to the devisee, and the 
executor takes no estate or interest in it. For this reason 
the lands given specifically to the wife and children, do not 
come within the operation of that clause, which directs the 
executor “to keep my estate together, and not to hand over 
any of the devises or legacies, until my existing railroad 


contracts in Tennessee and North Carolina are completed.” 
[*22] 


















JUNE TERM, 1864. 





Carson v. Carson —2 W. 





In reference to land specifically given, the words “ not to 
hand over,” can have no application whatever. Indeed 
apart from this principle growing out of the essential differ- 
ence between a devise and a legacy, we should incline to the 
opinion, that by a proper construction, this restriction only 
applies to the property contained in the residuary clause. It 
is a part of that clause, and is naturally confined to the pro- 
perty therein disposed of: to say nothing of the unreasona- 
bleness of the supposition, that it was the intention to tie up 
*his whole estate, real and personal, until a future event, 
which might not happen for several years, leaving his wife 
and children in the meantime to starve. If such had been 
the intention, there surely would have been some provision 
for their suport. And the fact that the land in the hands 
of the devisees, would still remain ultimately liable for the 
debts of the devisor, in aid of the other portions of hisestate 
towards the completion of the railroad contracts, seem#to 
confirm the soundness of this construction. 

Decree for the plaintiff. 


Note.— Vide Ferguson v. Hass, Phil. Eq. 113; also note to Summey v. 
Patton, Winston’s Eq. 52. 








*JOHN CARSON, Exr. of W. M. CARSON and others v. GEORGE 
8. CARSON and CATH. CARSON, and others. 
(2 Winst. 135.) 

Where a deed recites that it is made in consideration of good will and 
affection to A, the wife of B, and the children of A and B, namely, C. 
D, &c., and such as they may have hereafter, and property is conveyed 
by it to B in trust “for the children aforesaid and such as may be born 
and begotten by the said B hereafter.”” The trust is for the children 
of A and B, and the children of B by an after taken wife, have no in- 
terest in the trust property. 

B having power by the deed to him to advance the children of himself 
and A, by conveying to them or any of them, a portion of the trust 
property, on the 6th January, 1350, conveys to his son John, a child 
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of himself and A, a part of the trust property by way of advance— 
ment, as the deed declares, and on the same day John re-conveys to 
B the same property in consideration of the natural love and affection 
he bears his half brother and sister, the children of his father by an 
after taken wife, in trust for his half brother and sister, with power 
to B to convey the property to the cestue que trust by deed or will, 
and B by his will does devise and bequeath the property to his said 
two children, his wiil is inoperative, and the children by the last mar- 
riage take nothing under the deed from John. 


(Little vy. McLendon, 5 Jones Eq. 216, cited and approved.) 


In May, 1842, Jonathan L. Carson and George M. Car- 
son conveyed to William M. Carson, lands, slaves, and 
other personal property, by a deed which recites that it is 
made in consideration of the sum of one dollar, and the 
further consideration of the good will and “ affection the 
grantors have for Almyra Carson, the wife of William Car- 
son, and the children of the said Almyra and William, 
namely, John, Martha M, Mary M, Matilda A, and Wil- 
liam, and such as they may have hereafter.” After describ- 
ing the property and limiting it to the grantee, his heirs, 
administrator, &¢c., the deed declares “ that the said Wil- 
liam shall hold and possess the property for the sole and 
*separate use of his wife, the said Almyra, and the children 
aforesaid, and such as may be born and begotten by the 
said William hereafter, “ and shall have power to receive 
and appropriate the proceeds, &c., towards the maintenance 
of his said wife and the children aforesaid, and such as he 
may have hereafter, and shall have power to apply the same 
towards the education of the said children, and as they 
come to years of maturity, to advance the same with such 
part of the said property and its increase as tv him shall 
seem meet ;” ‘and it is also provided, that in case the said 
Almyra shall depart this life before the said William, then 
her interest in said property of all kinds is to cease and 
determine, and the said William shall not only have power 
by deed to advance his said children out of said property 
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in his life-time, but he is hereby fully authorized at his 
death, by last will and testament, to devise and bequeath 
the said property and its increase to his wife and such of 
his children as he shall deem right ; and in case he shall die 
without a last will and testament, then the said property, if 
his said wife be alive, shall be divided according to the- 
laws regulating descent and dower, and the laws distribu- 
ting personal estate, and the said William is not to be liable 
to account to his said children,—it being the true intent of 
this conveyance to provide for the wife of the said William 
and his present and future children, and to allow him to . 
apply the property at his discretion to the benefit, support, 
nurture, education and advancement of said wife and his 
present and future children.” 

Mrs. Almyra Carson died in 18—, and William M. Car- 
son married again, and had two children of the second mar- 
riage—the defendants—George S. and Catharine. 

On the 6th day of January, 1860, William M. Carson, by 
a deed purporting to be in consideration of the natural love 
and affection he bore to his son, John, (a son of Almyra,) 
and for the purpose of advancing his son, and to be *made 
in execution of the power given to him by the dead, from 
Jonathan and George Carson to him, conveyed to his son 
a part of the property, real and personal, and on the same 
day, John Carson re-conveyed the same property to William 
M. Carson, in consideration of the natural love and affec- 
tion he bore to his half brother and sister, in trust for his 
half-brother and sister, George S. and Catharine. In 1862, 
William M. Carson died testate. By his will he devised and 
bequeathed the property conveyed to him by John, to 
George S. and Catharine Carson, and appointed John his 
executor, who qualified and sues as such. 

The other parts of the will are not here noticed, because 
the court declines, in the present stage of the cause, to de- 


cide the questions arising thereon. 
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Merrimon, for the plaintiff. 
Fowle, for the defendants. 


Battie, J. The main question presented in this case, 
and the only one which at present we think it proper to 
decide, arises upon the construction of the deed executed by 
‘Jonathan L. Carson and George M. Carson to William M. 
Carson, on the 6th of May, 1862, in trust for his wife and 
children. The question is, whether the trust in favor of 
the children, is confined to the children of the trustee’s 
then wife, Almyra, or does it embrace also the children 
which he had by his second wife, Catharine ? 

We are clearly of opinion, that upon any admissible con- 
struction of the deed, it includes the children of the first 
wife only. The recital of the consideration on which the 
deed was>made, is the sum of one dollar, and “the good 
will and affection they (the grantors) have for Almyra T. 
Carson, wife of said William and the children of the said 
William and Almyra, namely: John, Martha M., Mary M., 
Matilda H. and William, and such as they may have here- 
after.” *From this recital it is manifest that the purpose of 
the grantors to provide for the then wife of the grantee and 
such children as he and she then had and might have there- 
after. The expression “such as they may have hereafter,” 
is too plain to admit of any other interpretation. In the 
clause which declares the trust, it is said that the grantee 
shall have and hold the property conveyed “ for the sole and 
separate use of his wife, the said Almyra, and the children 
as aforesail, and such as may be born and begotten by the 
said William hereafter.” It is contended for the children of 
the second marriage, that the last words of this clause ex- 
tend the trust to any children which the grantee might have 
by any future wife. This would be so, if the words were 
to be considered alone, unconnected with anything else in 
the deed ; but that would violate a fundamental rule in the 

[*27] 





JUNE TERM, 1864. 





Carson v, Carson.—W, Eq. 





construction of deeds, “that the construction be made upon 
the entire deed, and not merely upon disjointed parts of it.” 
2 Black. Com. 379. ‘These words “and such as may be born 
and begotteri by the said William hereafter,” must be con- 
sidered with reference to the recital of the consideration, 
which evidently is the good will and affection which the 
grantors had for their brother’s wife, Almyra, and the chil- 
dren which he then had and might thereafter have by her. 
Why the grantors should wish to exclude the children by 
any future wife, we do not know. It may have been an in- 
advertent omission, but if it were, we cannot supply it. 
There is a subsequent clause of the deed which provides: 
“that if the said Almyra shall depart this life before the: 
said William, then and in such case, her interest in said. 
property of all kinds is to cease and to determine.” This is 
also urged as a manifestation of intention, that she and her 
children were not the only objects provided for by the deed. 
It seems clear to us that the only purpose of this clause was 
to prevent the husband from taking any interest in the prop- 
erty jure marati. *The whole deed shows, that his brothers 
thought they could not convey the property or any part of 
it, to be held by him for himself, and we have no doubt it 
was for the reason stated in the bill, that he was largely in- 
solvent, and that if the property were conveyed to him 
without any trust declared in favor of his wife and children, 
it would be taken to pay his debts. It was known to the 
person who drew the instrument, that the equitable estate 
which the wife was to take in the property, would, unless it 
were provided against, become her husband’s upon her death - 
and hence the clause in question was inserted to prevent that 
consequence. The making her interest in the trust property 
cease and determine upon her death, had the same effect in 
favor of her children, as the limitation of it over to them 
would have had. See Littlev. McLendon,5 Jones Eq. 216. 
In all the clauses of the deed following that which we 
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‘have just noticed, it will be seen that the grantee’s wife 
Almyra and her children were the only persons in the con- 
templation of the parties to the deed; and sych being the 
case, the hardship of excluding the children of the grantee 
by his second wife, no matter how great it may be deemed, 
cannot induce the court to adopt a construction in opposition 
to the plain meaning of the instrument. 

Having ascertained that there is no trust declared in favor 
-of the children of the second marriage, in the deed exe- 
cuted to William M. Carson by his brothers, we are of 
opinion that he acquired no right to give to such children 
by deed, will, or otherwise, the property, part of the trust 
fund, which he conveyed to his son John on the 6th day 
of January, 1860, and took back by another conveyance of 
the same date. The deed to John purports to be an ad- 
vancement to him by his father in execution of the power 
conferred on him as trustee: but the deed of re-convey- 
ance executed at the same time, shows that the true pur 
pose *was not to advance the son, but the children of the 
.second marriage. The execution of the two deeds is in 
effect but one transaction, and a court of equity can not 
-allow a trustee to change the objects of his trust by any such 
contrivance. . 

There are are other questions presented by the pleadings, 
which we are unwilling to decide without the aid of an ar- 
gument. One of these questions is, whether the children 
of William M. Carson by his first wife had, during the life- 
time of their father, such an interest in the trust property 
not advanced to them by their father as trustee, assurvived 
upon the deaths of some of them to their respective admin- 
istrators. A second question is, whether the trustee had 
power to devise and bequeath by his will any part of the 
trust property to the children of his deceased daughter 
Martha Burgin. 

These questions will be reserved for future consideration : 
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but there may be a decree now declaring that the defend- 
ants, Catherine Carson and George 8. Carson, children of 
William M. Carson by his second wife, do not take by the 
will of their father any part of the property, real or personal, 
conveyed to their father in trust by his brothers Jonathan 
L. Carson and George M. Carson, he having acquired no 
power to devise and bequeath it to them by reason of the 
conveyances of the same to and from his son John on the 
6th of January, 1860. There may also be a decree for the 
sale of the land belonging to the trust fund, not specifically 
given or devised by the trustee to any of his children. And 
the parties may have a reference for an account of the trust 
fund, if they desire it. 
































*MARY B. SMITH v. DAVID SMITH, Adm’r. and others. 
(Winst. Eq. 30.) 

Gifts made by a husband to his wife during coverture will be supported 

in equity against the representatives of the deceazed husband. 
Contracts by the husband with the wife, for a valuable c nsideration 
will be enforced against his representatives. : 
The widow of a deceased vende? of land, who has paid the purchase 
money, may by a bill aguinst the heirs of her late husband and the 
heirs of the vendor, compel a conveyance of the land by the heirs 
of the vendor to the heirs of the vendee, and an assignment of dow- 


er to herself. 
(Garner v. Garner, Busb. Eq. 1. cited and approved.) 
















The plaintiff charges in her bill, that at the time of her 
marriage with her late husband, Bryan Smith, she was the 
owner of a tract of land in Johnston county, which her 
husband was desirous of selling, and at his request she 
consented to sell and convey it, upon his agreeing that he 
would convey to her, as a consideration for her land, another 
tract of land, or slaves of equal value with her land, or in 
some other way to secure her from loss. That her land 
was sold for $2,170, and in due form of law conveyed to 
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the purchaser, and the price was received by her husband, 
who was tenant by the courtesy initiate. Before his death 
he bought of one Whitley, a tract of land which he intend- 
ed to have conveyed to her, in fulfilment of his promise to 
her: he paid the whole price to Whitley, but Whitley 
never made any conveyance to him, Her husband died 
possessed of the land bought from Whitley, and of many 
slaves, which are in the possession of David Smith, his ad- 
ministrator. The bill is against the administrator and heirs 
of her husband, and against the heirs of Whitley, and prays 
that the contract between her and her late husband may 
be specifically executed by the conveyance of the land 
*bought of Whitley, to her, by his heirs, or by the convey- 
ance of slaves to her by the administrator of her husband; 
or that the money received by her husband as the price of 


her land, may be paid to her, and that the heirs of Whit- 
ley may convey the land, sold by him, to the heirs of her 
husband, and that she may have her dower in it. 


Moore, for the plaintiff. 
No counsel for the defendants. 


Battie, J. The right of the plaintiff to a decree, that 
the heirs at law of Thaddeus W. Whitley shall execute to 
the heir at law of her deceased husband, Bryan Smith, a 
conveyance for the tract of land mentioned in the plead- 
ings, for the purchase of which there had been a contract 
in the lifetime of the parties, and that she may have dower 
therein, is undoubted, It is equally clear, that she can not 
have a decree for the specific execution of the contract 
made between her husband and herself, to have the said 
tract, or any other tract of land, or negroes of equivalent 
value, settled upon her in consideration of the price of the 
Jand, sold under the circumstances mentioned in the bill. 
The contract which she made with her husband was by 
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parol, and therefore void by the statute of frauds, (Rev- 
Code, ch. 50, sec. 11), so far at least as a specific execution 
is sought to be enforced. But, we think, the wife is enti- 
tled under the contract to the proceeds of her land, which 
was sold in consequence of it, subject to the interest which 
her husband, as such, had in the land. It is well settled 
that a husband may, after marriage, make gifts or presents 
to his wife, which will be supported in equity against him- 
self and his representatives. Lucas y. Lucas, 1 Atk. Rep. 
270 ; Garner v. Garner, Busb. Esq. 1, Atherley on Mar. Set- 
331. Ifa promise made, without a valuable consideration, 
to a wife, though imperfectly executed, will be enforced 
*against his personal 1epresentatives after his death, where 
his intention had remained unaltered until that event, much 
more ought it te be enforced, where she stands in the posi- 
tion of purchaser of the intended benefit for a full and fair 
value. See Adams Eq. 97. 

The only question about which there can be any doubt, 
is as to the amount to which the wife is entitled. After 
giving to the argument of her counsel that attention, to- 
which for its ability and ingenuity it is entitled, and after 
mature deliberation on the subject, we are of opinion that 
she cannot claim the whole price of her land, with interest 
from the death of her husband, but that the sum due her 
must be estimated upon the following principles. The con- 
tract for the settlement upon her of land or slaves, being 
made void by the statute of frauds, must be put entirely 
aside. So far as it entitles her to the money for which her 
land was sold, the contract must be considered in this Court 
as having been executed at the time when the price of the 
land was received by her husband : and as he had an inter- 
est for life in the land as tenant by the curtesy, be had the 
same interest in the proceeds of the sale. The relative 
value of his interest and hers must be ascertained as of 
that time, and as the facts then existed, otherwise the 
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maxim in equity, that what ought to have been done, will 
be considered as done, will be violated. See Adams Eq. 
135. When the amount to which the wife is entitled is 
thus ascertained, she will be entitled to it, increased by the 
interest thereon from the time it came into the hands of 
her husband. 

The argument against this mode of estimating the rela- 
tive rights of the tenant for life, and the owner of the re- 
version, founded upon the idea that it is better to make 
calculations upon certain and ascertained facts, than upon 
uncertain and contingent events, will be found in practice 
*more plausible than just. Suppose the owner for life of a 
valuable male slave, were to agree with the owner of the 
ulterior interest, to have him sold for the purpose of divid- 
ing the proceeds according to their respective ownerships, 
and the life tenant should die a week after the sale, would 
it be a just and fair execution of their agreement, to give 
his personal representative nothing, or next to nothing % 
The death of the life tenant in so short a time, was certain- 
ly not within the contemplation of the parties, and there- 
fore ought not to control a division, which was intended to 
be made between living men, having each his chance for a 
long ora short life. At the time when the contract was 
made, it is manifest that the interest of the life tenant of 
such aslave would be regarded as nearly his whole value, 
and it must be presumed that the parties had reference to 
that in making their agreement for a sale. Such being the 
case, subsequent events can not fairly be allowed to change 
the principle upon which their contract was founded. The 
teue rule is. what we have above indicated, and the plaintiff 
tuay have a decree for the value of her interest in the price 
uf her land, ascertained according to that rule. 


Nore. — W here there was an agreement between a husband and wife. 
that if the wife would join him in a conveyance of a certain tract of land 
descended to the wife from her father, she should have another tract in 
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lieu of the one so conveyed ; held, that when the husband received the 
money for the land so conveyed, he held it upon trust for his wife, and 
that his estate became responsible therefor. Dula v. Young, 70 N. C. 
450 

Where land is purchased by a husband, with his wife’s money, the 
proceeds of the sale of her real estate, and ti'le is taken to the husband 
alone, a resulting trust is created in favor of the wife, and a purchaser 
from the husband, with notice, stands affected by the same trust. 
Lyon v. Akin, 78 N.C. 258. 


















*THOMAS HASKILL and wife v. DANIEL FREEMAN and WIL- 

LIAM J. LISK. 

(Winst. Eq. 34.) 

A buys land from B, and pays the price, and directs B to convey to a 
trustee, for the sole and separate use of his ( A’s ) wife and children. 
B executes a deed with the intention of conveying the land according- 
ly, but from the ignorance of the draftsmen, the deed was inopera- 
tive. Afterwards A conveyed the land to secure the payment of a 
debt to C. By virtue of an execution against C, his interest in the 
land is sold, and B bought from the sheriff and took a deed from him, 
for the price of $150. A, at the time of his purchase from B, was 
greatly indebted, and some of the debts, which he owed then, are still 
due. Held, A and his wife may maintain a suit in equity to compel B 
to convey to her scle and separate use, 

The deed from the Sheriff to B, is a security for the sum paid by B, 
($150, ) and not for the amount of the debt due to C. 

(Rlemv. Tull, 13 Tred, 57, cited and approved.) 


















The bill was filed to compel the defendant, Freeman, to 
convey certain parcels of land to a trustee for the sole and 
separate use of Mrs. Haskill. 

The facts of the case are stated in the opinion of the 


court. 












Winston, Sr., for the defendant, Freeman. 








Pearson, C. J. The plaintiff alleges, he held a bond ov 
the defendant, Freeman, to execute title to certain lots of 
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land on the payment of the purchase money ; that he paid 
the purchase money and directed Freeman to make the title 
to the other defendant, Lisk, in trust for the separate and 
sole use of the plaintiff’s wife, and her children; and 
that the defendant, Freeman, executed a deed to the defend- 
ant *Lisk for that purpose, but owing to the ignorance or 
mistake of the draftsman, the deed is inoperative, because 
it sets out no consideration to raise the use upon which the 
statute cun operate, so as to pass the legal estate ; and the 
prayer is, that the defendant Freeman shall execute a deed, 
valid and sufficient for that purpose. 

The defendant Freeman declines to do so ; on the grounds, 
lst, that the purpose of the plaintiff in directing the deed to 
be made to his co-defendant Lisk, for the sole and separate 
use of his wife and children, was to defraud certain creditors 
who have debts against the plaintiff, contracted prior to the 
time when he made the first deed, which debts still remain 
unpaid. 2d, because after the execution of the first deed, 
which turns out to be inoperative, the plaintiff assigned all 
his right and interest in the lots, and his equity to call for a 
ve-exeeution of a deed under the title bond, to D. Kendall and 
A. C. Freeman, to indemnify them as his sureties to a debt 
contracted for $275, and took from them a covenant to re- 
convey, provided he paid the debt on or before the 1st day of 
January, 1855; that before that date he informed A, C. Free- 
man that he would not be able to pay the debt, and that he, 
A. C. Freeman and D. Kendall must pay it, and reimburse 
themselves out of the land, and surrendered to A. C. Freeman 
the covenant for reconveyance; that accordingly, A. C. 
Freeman paid off the whole of the debt and took possession 
of the land; that afterwards the land was sold under execu- 
tion as the property of A. C. Freeman, when the defendant 
Freeman became the purchaser at the price of $150, and 
took the Sheriff’s deed therefor, and that Kendall has con- 
veyed all his interest to him, and that he has been in pos- 
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session claiming the land as his own since 12th of May, 1857. 

The proof offered by the defendant, Freeman, establishes 
*the fact that there are several old debts of Haskill contracted 
before the date of the deed to Lisk, still unpaid. But the de- 
fendant has not proved the allegation, that Haskill surren. 
dered to A. C. Freeman the “covenant for reconveyance.” 
The testimony of A. C. Freeman is, that Haskill told him, he 
and Kendall would have the debt to pay, and must try to 
save themselves out of the land, as he was unable to pay it: 
and that he, A. C. Freeman, did pay the whole debt. The 
witness adds that “ after the execution of the deed to Kendall 
and himself, Haskill surrendered the house and lots embraced 
therein to deponent.” 

After Haskill paid the purchase money, Freeman held the 
legal title in trust to convey to Haskill, or any one according 
to his directions, and the attempt to convey to Lisk being in- 
etfectual, by reason of the ignorance of the draftsman, the 
plaintiff’s equity to call for a re-execution is a very plain one, 
unless it can be opposed on one of the grounds relied upon 






















by Freeman. 

Ist. It seems not to have occurred to Freeman at the time 
he executed the deed to Lisk, according to the directions of 
Haskill, that he was relieved of the obligation to perform the 
trust, on which he held the legal title, by reason of the in- 
debtedness of Haskill, of which he had notice; and we are not 
-aware of any principle of law or equity, by which he can now 
fall back upon and shelter himself behind the rights of Ilas 
kill’s old creditors, with whom he is in nowise concerned. 
The deed which he is now called on to execute, will not tend 
to “hinder or delay” the remedy of those creditors; on the 
contrary, it will aid them by getting the title out of him and 
freeing it from all complication. His deed will be valid be- 
tween the parties, and is not rendered void by the statute 


13th Eliz, which applies only to conveyances made by the 
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debtor, and in respect to creditors, the case will come under 
the principles discussed in Rhem v. Tull, 13 Tred. 57. 

*2d. The deed of Haskill passed his equitable interest to 
Kendall and A. C. Freeman, subject to Haskill’s right of 
redemption. It is not proved that Haskill surrendered to 
A. C. Freeman the covenant for re-conveyance, and the fact 
that “he was unable to pay the debt and he and Kindall 
must do it, and try to save themselves out of the land,” did 
not operate to extinguish his right of redemption. 

Indeed we are inclined to think, that if he had surren- 
dered, that is handed back the covenant, it would not have 
had that effect, for, there was no consideration paid, it was 
a voluntary act,and did not amount to a release; without 
which the rule applies “once a mortgage, always a mort- 
gage.” 

Had A. C. Freeman sold the land for the purpose of rais- 
ing money to pay the debt, the purchaser might have stood 
on higher ground ; but he chose to pay the money and keep 
the land, or rather the equitable interest, which he had ac- 
quired, and of course held it subject to Haskill’s right of 
redemption, until it was foreclosed or released, or presumed 
to be abandoned, from the lapse of time. The defendant, 
D. Freeman, then comes in asa purchaser at Sheriff's sale, 
and stands in the shoes of A. C. Freeman, in respect to the 
title, for it is well settled that a purchaser at Sheriff's sale, 
tukes only the interest or title of the debtor: and the deed 
of Kendall, taken by the defendant, Freeman, with notice, 
and without a valuable consideration, leaves the equitable 
interest in his hands, subject to the plaintiff's right of re- 
demption, and the thing has worked around in such a way, 
that he is now in a condition to execute the title, which he 
before made an ineffectual attempt to do. 

It occurred to us at one time, that Kendall and A. C. Free- 
man ought to be before the court; but we are satisfied *it 


was not necessary to make them parties, as it appears by the 
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answer of the defendant, Freeman, that he has acquired their 
title, and they have no interest in the subject of controversy. 

Another question is presented. In making redemption, 
is Haskill to pay the amount of the debt paid off by A. C. 
Freeman, or only the amount paid by the defendant, Free- 
man, when he purchased at Sheriff’s sale, to wit $150? How 
it would be, if a third person had purchased, it is unneces- 
sary to decide, for we are satisfied, that all the defendant, 
Freeman, is entitled to, is to be indemnified against his out- 
lay, on the ground that he held the legal title as a trustee, 
and in making the purchase advanced money in order to 
buy in an outstanding incumbrance, which clogged the estate 
of his cestui que trust, and is not at liberty to speculate upon 
it. This is a familiar doctrine of equity. 

There will be a decree for the plaintiffs, and a reference 
to ascertain the amount due, charging Freeman with the 
rents and profits since he has been in possession, and credit- 
ing him with the amount paid tothe Sheriff and interest. 


Notr.— Vide Blount v. Carroway, 67 N.C. 396. 

Where a purchaser at execution sale gets no title by reason of defee- 
tive description, he was subrogated to the rights of the execution cred- 
itor, to the extent such creditor was benefitted, and the execution debtor 
exonerated, by the sale. Pemberton v. McRae, 73 N. C. 497. See 
Rowland v. Thompson, 73 N. C. 504. 

A purchaser at execution sale takes subject to all equities against the 
defendant, whether he has notice of them or not. Rollins v. Henry, 78 
N. C. 342; Hicks v. Skinner, 71 N. C. 539: Richardson v. Wicker, 74 N. 
C. 278, 


*REBECCA W. TURNER v. ROSA KITTRELL and others. 
( Winst. Eq. 39.) 

Testator, by one clause in his will, gives to his wife all his property of 
every species whatever, during her life. Another clause says, that 
any children, born during his marriage with his said wife, shall be 
co-equalled heirs with her. The testator dies without having had any 
children born during his marrage. 

Held, the wife takes an absolute estate in all his property. 
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The bill is filed by Rebecca W. Turner, the widow of the 
late James A. Turner, and states that an order of sale of a 
tract of land belonging to certain infants had been made 
by the Court of Equity for Granville county, and at the 
sale made in pursuance thereof, the plaintiff’s late husband 
was the purchaser thereof, that the sale has been confirmed, 
and the purchase money paid by Edward G. Cheatham, his 
executor. So much of the will of James A. Turner as re- 
lates to this suit is as follows: “TI give and devise to my 
beloved wife Rebecca W. Turner, all my property of every 
species whatever, to have and to hold for and during her 
natural life.” 

“Tt-is my will and desire that any child or children, 
which may be born during my coverture with my said 
wife Rebecca, or any child or children which may be born 
within the time prescribed by law, after my disease, shall 
be co-equal heirs with my wife Rebecca—that is to say 
should there be one child, he or she shall be entitled to’ 
one half of my property—if two children, one third to each’ 
and one third to my wife—to be held by them and their 
heirs in fee simple forever. Included in the above devise 
is any and all species of property, which may accrue to me 
*before or after my death, either by inheritance, gift, or be- 
quest.” The will was made in May, 1862, and the testa- 
tor died in that year. There were no children born of the 
marriage. The suit is against the infants, who were owners 
of the land sold, and the heirs of James Turner. And the 
prayer is for a conveyance of the land to the plaintiff in fee: 


Many, J. The rights of the complainant depend on 
the proper construction of the will of her husband, James 
A. Turner. After an attentive consideration of the whole 
body of the instrument, we are of opinion, she is entitled to 
a conveyance of the entire parcel of land in fee. 

This construction is necessary to avoid an intestacy in 
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respect to the most important part of his estate, and to give 
effect to what seems to be the testator’s manifest intention. 
The language of the will discloses a careful purpose to em- 
brace in its bequests all his effects of every description. 

After sweeping up as it were and including everything, 
we cannot suppose that he would make so incomplete a dis- 
position of it, as to leave it entirely undisposed of, in a con- 
tingency the most probable of those then in his mind. 

He sets out by disposing of a life estate in his property of 
every kind. This he gives to his wife; and then turns to 
the task of carving out absolute estates, in certain contin- 
gencies. The language of the wil is peculiar. “It is my 
will and desire, that any child or children that may be born 
during my coverture, shall be co-equal heirs with my wife.” 
This secondary disposition of his estate seems to be based 
upon the idea, that the wife was an heir in any event, and 
proceeds to provide for children, in case there should be one 
two, or three. 

*The wife appears to be a primary object of care with tne 
testator, and we cannot suppose, that while he desired, in 
the event of having a child born to him, to give her one 
half of his estate absolutely, he was unwilling to give her 
anything, in case he had none. 

Upon the whole, we think an intention is sufficiently ap- 
parent, to give the,wife an absolute estate in all his property, 
in the event the testator should have no children born to 
him from the marriage: and do so declare. 

There should be no decree for a conveyance of the entire 
parcel of land described in the pleadings to the complain- 


ant, in fee. 
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The poverty of an executor is not of itself a reason for a Court of 


Equity restraining him from administering the estate. 


There must be some maladministration on his part, or some danger of 
loss from his misconduct or negligence, for which he will not be able 
to answer by reason of his insolvency. 

(Fairbairn v. Fisher, 4 Jones Eq. 390, cited and approved.) 


This was an appeal from the dicision of the Court of 


Equity of Rutherford county, held by Howaxo, J., at Sep- 
tember Term, 1863, refusing to dissolve the injunction 
heretofore granted. 

*All the facts, upon which the judgment of this court pro- 
ceeded, are stated in the opinion of the court. 


No counsel for the plaintiff in this court. 
Moore, for the defendant. 


BattLe J. The jurisdiction of the Court of Equity in 
cases of the kind before us, is undoubted. ‘But the mere 
poverty of the executor does not authorize the court, against 
the will of the testator, to remove him by putting a receiver 
in his place. There must be in addition some maladminis- 
tration, or some danger of loss from the misconduct or 
negligence of the executor, for which he will not be able to 
answer by reason of his insolvency. That seems to be the 
well settled rule.” Fairbairn v. Fisher, 4 Jones Eq. 390. 
Hence, where the condition of the executor in property or 
credit, has not been changed for the worse since the making 
of the will and the death of the testator, the court will not 
interfere. Such, it is contended by the counsel for the de- 
fendant Harris, is the case with him. He admits in his 
answer, that at the death of his father, he had been “unlucky 
in business” and was enm.barrassed with debt, but he alleges 
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this cireumstance was well known to his father, when he ap- 
pointed him one of his executors, and he avers that his pe- 
cuniary condition has somewhatimproved since then. If it 
were true that the full extent of his indebtedness was known 
to his testator at the time when he appointed him an execu- 
tor, and also true that his pecuniary embarrassments had 
not increased since, then the court would not be authorized 
to remove him, nor to interfere with his management 
of the estate. But is that true? We think not. The bill 
charges that the defendant Harris, had, in the lifetime of 
*the testator been appointed guardian of one Joseph White- 
side, a lunatic, and as such had given a bond to which the 
testator was one of the sureties, and that since the testator’s 
death, it had been ascertained by a committee of the Coun- 
ty Court, by which the appointment had been made, that he 
was indebted to his ward in the sum of ten thousand dol- 
lars. This allegation is admitted in the answer, yet the de- 
fendant does not say, that he has the assets of his ward in 
his hands ready to be accounted for, or that he has funds 
of his own, wherewith to pay off the debt. He states only, 
that there were good sureties besides his father, to the guar- 
dian bond. The plain inference from these admissions 
and statements is, that he had wasted or misapplied the 
effects of his ward, and was unable to make good his de- 
fault. This very bad condition of his affairs does not seem 
to have been known to his father, and having come to light 
since the testator’s death, fully justified the court below in 
refusing to dissolve the injunction, from which the appeal 
was taken. As the case comes before us upon an appeal 
from an interlocutory order, and as we do not discover any 
error in that order, we can only aflirm it, and send a certifi- 
cate to that effect to the court, where the cause is still pend- 
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ing. Any motions for a change of the order made in the 
court below, must be addressed to that court. 


Notre.—Where an executor had remained in office as such for 2 
years, and had never made a return : held, he was properly removed 
from his office. Armstrong v. Stowe, 77 N. C. 360. The insolvency of 
an executor is not a sufficient cause for requiring him to give bond, and 
failing in that, for removal, unless such insolvency was unknown to 
the testator, or occurred after his death. Neighbors v. Hamlin, 7% 


N. C, 42. 


*J. W. CONLY, Administrator, and others v. JOHN KINCAID and 
others. 
(Winst. Eq. 44.) 

A testator gives to his wife real and personal property for life, and di- 
rects that at her death it should all, real and personal, be sold, and 
the money equally divided among his children. Held, that hy the 
direction to sell, the lane is converted into personalty. 


One of the daughters of the testator died after the testator, in the life- 
time of his widow, leaving a husband surviving. Held, that as her 
administrator, he is entitled to one-seventh of the money arising from 
the sale of the property given to the widow for life. 


(Powell v. Powell, 6 Ired, Eq. 50, cited and approved. ) 


Robert Kincaid, by his will, gave real and personal prop- 
erty to his wife for life or widowhood, the real property 
being land owned in fee by the testator, and made divers 
dispositions thereof, to take effect after the death, or second 
marriage of his widow, Afterwards, in 1836, he made a 
codici!, by which he gave to his wife, a negro girl named 
Adeline, during her life, and at her death, Adeline and her 
offspring, together with Alfred, and the plantation left to 
his wife, are to be sold for the most that can be got for 
them at public sale, “and equally divided between my seven 
children named in this will.” “ And further, I will and be- 
queath to my wife during her life, my negro woman Sue 
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and at her death, said woman Sue to be sold and the money 
divided equally between my children aforesaid.” Patsey, 
the deceased wife of the plaintiff, John Conly, was a child 
of the testator, and one of the seven named in the will. 
She died after the testator, in the lifetime of the testator’s 
widow, and her husband is her administrator. 


* Merrimon, for the plaintitt. 
No counsel for the defendant in this Court. 


Battxe, J. The direction in the will of Robert Kincaid,. 
that upon the death of his wife, the land and negroes which 
he had given to her for life, should be sold and the proceeds 
equally divided among his seven named children, had the 
etfect to convert the real estate into personalty, and in the 
events which have happened, the plaintiff, J. W. Conly, is 


entitled to one share, as the representative of his first wife, 
Patsey. Powell v. Powell, 6 Tred. Eq. 50. Adams Eq. 150. 
Patsey had a vested interest in the property given to her 
mother for life, which upon her death in the lifetime of her 
mother, belonged to her husband as her administrator. 

This «doctrine is so well settled that it is unnecessary to 
enter into a further discussion of it. 

NoTe.— Vide Britton v. Miller, 63 N. C. 268 ; Sutton v. West, 77 N.C. 
429. A legacy of property, ‘‘to be sold at my wife’s death and equally di- 
vided among all my children,” is evs/ed ; and therefore the representatives 
of such children, as survived the testator, and died before the wife, are en- 
titled to shares. Falls v. MeCulloch, Phil. Eq. 140; see Kineade v- 
Conly, 64 N, C. 387. 


*DAVID GARROW, Admr, of JESSE WHITAKER y. JOHN E. 
BROWN ard others. 
Winst. Eq. 46.) 
Equity will annul a contract for the purchase of land by a nan whose 
mental faculties are greatly impaired, at a price double its value, ol 
(#45—46 











| 
i 





596 IN THE SUPREME COURT 








Garrow v. Brown.—W. Eq. 
tained from him when he was deprived of the counsel of his friends, 
by the fraudulent practice of the vendor. 

{Amis v. Satterfield, 5 Ired. Eq. 173 aud Freeman y. Dwiggins, 2 Jones 
Eq. 162, cited and approved.) 


The bill was filed in the Court of Equity for Buncombe 
county, by the administrator of Jesse Whitaker, to annul a 
contract made by the intestate shortly before his death, for 
the purchase of a tract of land to be conveyed to him by the 
defendant, William E. Brown, in consideration of certain 
notes and bonds, which were to be delivered to the vendor, 
and asum of money. One of the bonds had been delivered 
to the vendor. The facts of the case are stated in the opin- 
ion of the Court. 


Merrimon, for the plaintiff. 


Man.y, J. Ifthe case stood alone upon the mental inca- 
pacity of Jesse Whitaker, deceased, we might feel constrained 
to send it to a jury, to have an issue on that point tried. 

It seems an inquisition was had in Buncombe, according 
to the usages of law, which resulted in a verdict that the 
*subject was non compos mentis, which was reported to the 
County Court at its April Session, 1857. From this there 
was an appeal to the Superior Court of the county, and this 
appeal was pending at the time of his death. 

The evidence which has been laid before us preponderates, 
we feel at liberty to say, in favor of the finding of the jury, 
but as the inquisition was not finally acted upon and settled 
by a jury upon testimony viva voce, it would be more in ac- 
cordance with the caution, with which this court proceeds in 
matters of so great importance, to send it to the customary 
tribunal to have the fact established, the one way or the 


other. 
ut we do uot think the case necessarily turns upon this 
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point. There are other well settled principles of equity 
which dispose of it. 

Whatever may be the degree of doubt left upon the pre- 
cise mental condition of Jesse Whitaker, about the time of 
the transactions in question, if he could not at that time be 
properly classed amongst non compos mentis technically, it is 
nevertheless certain that he was very old, was prostrated by 
disease and intemperance, and his memory and will, at least, 
exceedingly uncertain and fluctuating. 

He was advised by friends, upon whose counsel he had 
theretofore relied, not to make the bargain without further 
information; and it was then understood and agreed, the 
defendant, Brown, being present, that no further action 
should be taken in the matter until the information needed 
was obtained. 

After this arrangement, the friends of Whitaker left the 
house, and thereupon, Brown, having remained, renewed the 
negotiation and effected the alleged sale of his land. 

The further fact in this case is established to our satisfac- 
tion, that the price demanded and received for the land is 
twice its true value. 

“Here, then, are extreme imbecility of mind in the sub- 
ject of the alleged fraud, an opportunity selected when he 
was “ without counsel,” in fraud of an agreement, secrecy 
in the transaction, and imposition in the price. 

These are sufficient, we think, to call into action the inter- 
ference and aid of this court. 

This occasion or source of equity jurisdiction is fully ex- 
plained in the cases of Amis v. Satterfield, 5 Ired. Eq. 173, 
and Freeman v Dwiggins, 2 Jones Eq. 162. 

The voluminous evidence, which had been filed in this 
cause, establishes with sufficient clearness the narrative we 
have given, as the true state of the facts, according to the 
interpretation most favorable to the defendant, and the cases 
establish the principle, that the court will annul a contract. 

Y [*48] 
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made under such circumstances, and remit the parties as far 
as it is practicable to do so, to their previous positions. To 
this end a decree may be drawn, perpetuating the injunc- 
tions heretofore granted, annulling the contract marked A 
in the papers, and directing a return of such notes, orders, 
or other securities as were given for the purchase money. 





Nore. —Whers a conveyanc: will be set aside on account of the exer- 
cise of undue influence, or of circumvention. Burroughs v. Jenkins, Phil. 
Eq. 33; Elliott v. Logan, Phil Eq. 163; Hartly v. Estis, Phil, Eq. 167: 
Earl v. Bryan. Phil. Eq. 278; Hill v. Brewer, 76N.C. 124. See also 
Harshaw v. MeCombs, 63 N. C., 75. 


*WILLIAM EDWARD3 v. JAMES PARKS, JOHN H. CARSON and 
JESSE GAMBLE. 
(Winst. Eq. 49.) 

Payment of the money duz on a bill of exchange, promissory note or 
hond, for the paymen* of mney, negotiable as a bill, &c., by the per- 
son liable to pay, to him who has bona fide possession of the instru - 
ment, asa purchaser of it, thoush without indorsement, discharges 
the debt. 


Au hority from the husband to his wife, to sell a negotiable bond and 
deliver it to the purchaser, may be inferred from circumstances. 


This was a suit, by bill in equity, to enforce’the payment 
of a negotiable bond payable to the plaintiff, which was in 
possession of the defendant, the obligor. All the material 
facts are stated in the opinion of the court. 


Winston, Sr., for the plaintiff. 
No counsel for defendant in this Court. 


Pearson, C. J. The negro girl for whom the note in con- 
troversy was given, was recovered by the plaintiff in right 
of his wife, in a suit in Virginia. When the negro war 
wold, the plaintiff said, “she was his wife’s property, and she 
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could do what she pleased with her.” ILis wife joins the 
plaintiff in executing the bill of sale, and the note is made 
payable to her and was delivered to her. There is no proof that 
the plaintiff ever took the note into his possession, or had 
anything to do with it; and we are satisfied by the plead- 
ings and proofs, that the plaintiff’s wife traded the note to 
Gamble for a tract of land, and afterwards assigned *her 
contract to Carson, who paid to her the amount of the note. 
This dealing by the wife of the plaintiff was done through 
the agency of Joshua Bracking, who indorsed the note to 
Gamble, to whom the defendant, Parks, paid the full amount. 
The allegation of the plaintiff, that he notified Parks not to 
pay the note before he had paid it, is not proved. 

The case turns on the validity of the payment made by 
Parks to Gamble, which is a mere question of lar ; and 
the plaintiff comes into this court, not on the ground of an 
equity against Parks, but on the collateral fact, that the 
note has, without his concurrence or consent, got into the 
possession of Parks, whereby the remedy at law is ob- 
structed. 

As the plaintiff neglected to notify Parks not to pay the 
note, before he had paid it, and as Parks paid the full 
amount innocently to Gamble, a bona fide holder, having 
the indorsement of Bracking, a Court of Equity might 
hesitate whether it should not decline to interfere, and 
leave the plaintiff to his remedy at law, if upon the facts 
the court was of opinion that “ s(rictissimi juris” the pay- 
ment was not valid. But we are of opinion that the pay- 
ment was valid, and the debt thereby discharged. 

The legal title to a bill of exchange, promissory note or 
bond for the payment of money, negotiable by statute, 
can only be passed by indorsement; but the equitable intes- 
est may be acquired by purchase without indorsement; and 


payment to a bona fide holder without indorsement, who has 
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purchased the note or bond, and on payment hands it to 
ithe obligor, is a valid payment, and discharges the bond. 

The possession of the note or bond, connected with the 
fact that it had been acquired by purchase, is full evidence 
of an authority to receive the money. This is a matter of 
*every day’s occurrence, and when a man presents a note 
which he has “traded for,” although there is no endorse- 
ment by the payee, the obligor pays the amount and “lifts 
the note” as it is usually expressed, on the ground, that the 
possession of a note or bond by one who has purchased it 
of the payee, is evidence of a power of attorney, which au- 
thorizes the holder to receive the amount to his own use. 

The plaintiff’s right to treat the payment by Parks to 
Gamble, who delivered the bond up to him, as a nullity, is 
put on the ground, that Gamble was not a bona fide purcha- 
ser, for Bracking had no right to sell the bond. This de- 
pends on the fact, whether the plaintiff’s wife had author- 
ized Bracking to do so, and that depends on the fact, 
whether the plaintiff had made his wife Ais agent in respect 
to the transaction concerning the negro. So the case is re- 
duced to this, does the evidence sustain the inference, that 
the plaintiff had, in respect to theslave Beck, and the nute 
executed as a security for the price at which she was sold, 
expressly or by implication constituted his wife an agent 
to sell the slave and receive the purchase money. We are 
satisfied by the evidence that such is the fact. The plain- 
tiff said, “the negro was his wife’s property, and she could 
do as she pleased with her.” The wife joins in the execu- 
tion of the bill of sale, and the note is made payable to 
her, is delivered to her and is never taken into his posses- 
sion. All of which tends to show, that in respect to the 
negro and the note taken as her price, the plaintiff sup- 
posed his wife had a right to do as she pleased, and either 
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expressly or by implication, made her his agent to enable 


her to do so. 
The plaintiff has failed to establish his equity. 
Bill dismissed. 


Seeakecallinseaancaeann acre 





*ALBERT T. SUMMEY, Admr. of WM. A. PATTON v. JAMES A. 
PATTON, WASHINGTON MORRISON and SAMUEL G. KERR. 
(Winst. Eq. 52.) 

Where land is purchased in fee by a part:.ership with partnership funds: 
and for partnership purposes, and one partner dies, upon the settle— 
ment of the partnership debts, his share of the land descends to his: 
heir, in equity, as at law. 

And it seems that upon a dissolution of the partnership by effluxion of 
time or otherwise, all the partners being living, the land will be re- 
garded as real estate, as between them, the partnership being solvent. 


William A. Patton, Washington Morrison, Samuel G. 
Kerr and James A. Patton, entered into partnership in 1860, 
for the purpose of tanning leather, making shoes, &c., and 
William A. Patton, conveyed to his three partners, three- 
fourths of a piece of land in fee, to be used together with 
the other fourth part reserved to himself, by the firm, as a 
tan yard, and it was so used during the existence of the 
partnership. In 1863, William Patton died, and the plain- 
tiff became his administrator. He filed this bill against 
the surviving partners for an account praying among other 
things, that they should pay to him such part of the pro- 
ceeds of the sale of the tan yard lot as belonged to the es- 
tate of the intestate. The defendants submit the question 
to the Court, whether the money belongs to the heir or ad- 
ministrator of the intestate. 


Merrimon, for the plaintiff. 
No counsel for the defendants in this Court. 
[52] 
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Pearson, C. J. The pleadings present the question, 
whether land purchased by a firm with partnership funds, 
*for partnership purposes, and used as a part of the stock 
in carrying on the business, a tannary for instance, in the 
absence of any agreement in the articles of copartnership, 
shall on the dissolution of the firm by the death of one of 
the parties, descend as real estate to the heirs at law, or 
pass as personal estate to the executor or administrator of 
the deceased partner. 

For the purpose of deciding the general principle, we 
will put out of the case the special circumstance, that the in- 
testate W. A. Patton, was the owner of the land, and after 
the formation of the firm, conveyed three-fourts of the lot 
to the other three members of the firm in fee simple, re- 
taining the other fourth, and that the articles of copartner- 
ship provide, that at its dissolution, all the debts shall be 
first paid out of the joint funds, the capital advanced be re- 
turned to each partner and “ the balance of the partnership 
assets shall then be equally divided between the four copart- 
ners.” 

It is the settled doctrine of equity in the English Courts, 
that as between the partners, and for the purposes of the 
firm, real estate belonging to the partnership, will be 
treated as personalty, if the partners have by the articles of 
copartnership or otherwise impressed upon it the character 
of personalty. 

But it is a vexed question, whether after the dissolution 
of the firm by the death of one of the members, the debts 
being all settled and no purpose of the firm requiring it, the 
share of the deceased partner in the land, shall still retain 
its character of personal property and pass to his personal 
representative, or shall descend as real estate to his heir at 
law. 

Upon this point Mr. Justice Story in his work on Part- 


nership, sec. 93, remarks, “ there has been a great diversity 
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of judicial opinion, as well as of judicial decision, and the 
*doctrine may be considered as open to many distressing 
doubts.” 

The idea that land shall be considered and treated as 
personal property, is not readily comprehended by a plain 
mind and requires explanation. It is an artificial and re- 
fined doctrine, adopted by the chancellors in England in 
reference to copartnerships, on the principle of giving ef- 
fect to the agreement of the copartners; and originated 
in this wise: By the common law, on feudal reasons, land 
could not be sold for the payment of debts. By virtue of 
legislative enactments, the writ of elegit, and statutes mer- 
chants and staple subjected land to the claims of creditors 
in a modified way, that is by giving the creditor a right to 
have the land extended at a yearly value, and to have an 
estate and receive the rents and profits until, at the extend- 
ed value, the debt was satisfied. This, however, did not 
cause land to answer the purposes of trade, and become 
the means of extended credit as fully as if it could be sold 
out and out like personal property. Again, land held in 
joint tenancy was subject to the doctrine of survivorship 
by which on the death of either tenant, the whole estate 
belonged absolutely to the surviving tenant. This was a 
great drawback to the formation of copartnerships, in which 
the business made it necessary for the firm te own land 
To obviate these difficulties, the articles uf copartnership, 
in many instances contained an agreement, that the land 
required and owned as part of the stock in trade, should 
be considered and treated as personalty ; and in others, the 
acts of the parties furnished ground for the inference that 
it was the intention to impress on land the character of 
personalty, in all such cases; and the courts inclined to ex- 
tend them by construction and implication. It was held 
in equity that the agreement and intention of the parties 


*should be carried into effect, and to do so, the land must 
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be considered and treated as personalty. This was all well 


enough and plain sailing, as between the copartners, and 


for the purpose of the firm, but when it was attempted to 
carry the principle further, and make it apply to land after 
a dissolution by the death of one of the parties, and after 
sthe business was closed, so as to disinherit the heir at law, 
and allow the personal representative to take the land, and 
dispose of it as personal property, th: doctrine became 
much more refined, and too attenuated for practical pur- 
poses, and calls for the remark of Mr. Justice Story, “ that 
the doctrine may be considered open to many distressing 
doubts.” 

In this State land can be sold out and out, under execu- 
tion, and the doctrine of the common law survivorship is 
abolished. So, the two rules of law, which gave rise to 
this doctrine, and were the foundation on which it was 
built, have been taken away; and we are inclined to the 
opinion, under the rule * cessante ratione, cessat lex,” the 
doctrine is not applicable to the relativn of copartners, 
even between the parties themselves; and we are clearly 
of opinion that it does not apply as between the heir at 
law and the personal representative. And in the absence 
of any adjudication by which it is fixed in our law, we re- 
gard it as another of those refined doctrines of equity juris- 
prudence, which render the English system so extremely 
artificial and complicated; and add it to the list of “ pin 
money” “part performance,” “the lien of a vendor for 
the purchase money,” “the duty of the purchaser to see 
to the application of the purchase mouev,” and the wife’s 


equity fora settlement.  MeAémmon vy. MeDonild, 4 Jones’ 
Iq. i. 
*There will be a decree declaring, that the plaintiff is not 


entitled to that part of the fund in the hands of the defend- 
ant’s arising from the sale of the tan yard lot. 
The cost to be paid by the plaintiff. 
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Norte.—It is assumed in this case that the debts of the firm had all 
been settled, and so the firm was solvent; but it will be observed that 
while estates in joint tenancy in general have been abolished, and un- 
der the act of 1784, (R. C. ch. 43, sec. 2; Bat. Rev. ch. 42, sec. 2,) the 
share of a joint tenant no longer descends to his survivor, but goes to 
his heirs, executors, or administrators respectively, in the same manner 
as estates held by tenants in common; there is a proviso that estates held 
in joint tenancy for partnership purposes, shall be vested in the surviv- 
ing partner in order to enable him to adjust and settle the partnership 
business, and after that, the survivor must account with and pay over to 
the heirs, &c., of the deceased person according to their respective 
rights. This act is referred to in the case of Waugh v. Mitchell, 1 Dev. 
& Bat. Eq.. at page 522, where it is held that the lands of the partner- 
ship at law vested in the survivors, to be disposed of and accounted for 
by them according to the act of 1784. The same doctrine is held in the 
case of Baird v. Baird, 1 Dev. & Bat. Eq. 524, where it is distinctly an- 
nounced, that lands purchased with partnership funds, are not held by 
the owners as tenants in common, but as joint tenants, and the partner- 
ship being insolvent, a partition of the lands was refused. In both of 
these cases was the partnership insolvent. 

See Stroud vy. Stroud, Phil. L. 525, which cites Summey v. Patten with 
approval. 


DUNCAN F. McIVER and DANIEL McIVER v. JOHN R. RITTER, 
THOMAS W. RITTER, A. A. SEAWELL and KENNETH H. 


WORTHY. 
(Winst. Eq. 56.) 


A writ of fi fa can not continue by relation a lien on property created 
by previous writ, unless it purports on its face to be an alias. 


(Yarborough v. State Bank, 2 Dev. 23; Palmer v. Clark, 2 Dev. 354 Doe 
on dem. Arrington v. Sledge, 2 Dev. 359, and Harding v. Spivey, 8 
Ired. 63, cited and approved. 


The bill was filed in Chatham Court of Equity alleging 
that in 1853, the plaintiff purchased a tract of land in 
Moore county, of Jesse L. Bryan, at a public sale made in 
that county. That the defendants were present at the sale 
and the defendant Worthy, then Sheriff of that county, 


had in his hands at the time, an execution in favor of John 
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R. Ritter against Bryan, issued from the County Court, 
-on a judgment obtained in 1851, which Worthy knew to 
be unsatisfied, but that in order to defraud the plaintiffs, 
he declared to the people assembled there, that the execu- 
tion was satisfied, and the other defendants heard his de- 
*elaration and concurred in it for the same fraudulent pur- 
pose, thus inducing the plaintiffs to buy. That John R,. Rit- 
ter, one of the defendants, had obtained a judgment against 
said Bryan in Moore County Court, in 1851, and executions 
regularly issued thereon from term to term, (and were put 
into the Sheriff’s hands,) until the land was sold in 1857 by 
virtue of one then in the Sheriff’s hands, and John R. Ritter 
became the purchaser, who afterwards conveyed to Thomas 
W. Ritter, and he, to Seawell. All of the conveyances are 
charged to have been made for the purpose of defrauding 
the plaintiffs and obscuring their right and obstructing their 
‘remedy; and the plaintiffs insist that the defendants are 
trustees for them. The prayer is, that the “ defendants, John 
and Thomas Ritter and Seawell, may surrender up said 
deeds to be cancelled,” and for such other and further re- 
lief, &c. 

It appeared that though writs of fi. fa. issued from term 
to term, from the rendition of the judgment until the sale 
by the Sheriff, no one appeared to be an alias on its face. 


No couneel for the plaintiffs in this court. 
Phillips, for the defendants. 


Manty,J. The plaintiffs purchased lands described in 
the pleadings, of Jesse L. Bryan at a public sale in Decem- 
ber, 1853. 

At that time, as they allege, there were executions run- 
ning upon a judgment against Bryan, obtained in October, 
1851. At the sale the defendants, (the Sheriff in whose 
hands were the writs of fi. fa. combining,) fraudulently rep- 
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resented the debts to be satisfied, and thus induced the plain- 
tiffs to buy the land in question. 

*Notwithstanding the writs of fi. fa. were continuously 
sued out upon the judgment until January, 1857, when there 
was a levy upon the land,a sale, and a purchase by Ritter, 
the plaintiffs charge a fraudulent combination on the part 
of Ritter and other defendants to encumber their title, and 
pray to have the cloud removed. 

An exemplification of the entire record of the case of Rit- 
ter v. Bryan, has been filed as an exhibit, from which it ap- 
pears that, although writs of fi. fv. were regularly issued from 
the date of the judgment in 1851, to the sale in 1857, yet 
none of them purported to be alias writs, which we deem 
necessary in order to keep up alien. See the cases of Yar- 
borough v. State Bank, 2 Dev. 23; Palmer v. Clark, 2 Dev. 356, 
Doe ex dem. Arrington v. Sledge, 2 Dev. 359, and Harding v. 
Spivey, 8 Ire. 63. The discussion of this matter has gener- 
ally arisen upon the question, whether an alias as such, would 
attach as a lien from the test of the original. It seems to 
have been a conceded point at all times, that if it were not 
an alias, the lien would not attach. 

The law does not tolerate deception in its process, by 
which purchasers and creditors may be entrapped. If a 
creditor desires to continue his lien, he must cause the neces- 
sary writs to appear truly upon their face, what he claims 
them to be, and each must go into the hands of the Sheriff 
of the county where the property lies. 

It has been held when a levy is made under a fi. fa. and a 
ji. fa. again issues instead of a Vend. Exp., the lien is lost. 
When a fi. fu. purports to be an alias, but the original 
did not go into the hands of the Sheriff, but was held 
up by the plaintiff, the lien does not extend beyond the 
teste of the alias. Where the alias and original were sent 


to different counties, the property not being in the county 
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*to which the original was sent, the alias was not a lien, ex- 
cept from its own teste. See authorities already cited. 

It will be seen from these principles, that although at the 
time of the sale to the plaintiffs in 1853, the land was under 
the lien of a fi. fu. from October, 1853, to January, 1854 
yet this lien was lost. The execution which issued from 
January to April ’64, did not purport to be an alias, which 
was necessary as we have seen, in order to impart to it effi- 
cacy as a lien from the teste of the previous writ. The fi. 
fa. under which the land was sold in 1857, was an original, 
and did not operate as a lien beyond its own teste. 

We hold, therefore, that the title of the plaintiff is not 
obscured in such wise as to entitle him to call on this Court 
for aid. Ile may vindicate his rights in a court of law. 
The bill must be dismissed ; but without costs except as to 
the defendant Worthy, who is entitled to costs. 


Notr.—The decree declares ‘*‘ that the defendants have no legal title 
to the land mentioned in the pleadings, and therefore are not trustees 
for the plaintiffs.” Wherefore, it is ordered, &c., that the bill be dis- 
missed, &c.— Reporter. 

Under the Code of Civil Procedure, an execution does not bind 
property, but the judgment itself binds land from the docketing, 
and personal property is bound only from the levy. So it makes no 
difference now whether an execution is issued as an original or an 
alias 


*RACHEL McLANE, Admr. of WILLIAM H. McLANE v. JOHN 
MANNING, and others. 
A person, acting asan officer of the law under a judicial order or 
judgment, ought not to be made a party defendant to a bill for an 
injunction, to restrain the execution of such order or judgment. 


The State Courts have no jurisdiction to restrain persons from acting 
under the orders or judgments of the Confederate Courts, unless 
they have been obtained by fraud. Whether they have jurisdiction 
then, this court declines to express any opinion. They have no juris- 
diction to review the proceedings of the Conf«derate Courts. 
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The Court cannot give relief on the ground of frauds, unless it be posi- 
tively and distinctly alleged. 

(Edney v. King, 4 Ired, Eq. 465, Lackay v. Curtis, 6 Ired. Eq. 199 and 
Witherspoon v. Carmichael, 6 Ired. Eq. 143, cited and approved ) 


The bill charges, that a corporation was created by the 
General Assembly of this State for the purpose of working 
the Coal and Iron Mines at Egypt, in Chatham county, by 
the name of “the Governor’s Creek Coal and Ircn Manu- 
facturing and Transportation Company;” that they engaged 
extensively in the business for which they were created, 
and the original plaintiff, William If. McLane, was em- 
ployed as mining engineer and manager in 1852, and has 
contined to act as such until November 1862, he being 
also a large shareholder—and the largest shareholder who 
is a citizen of the Confederate States; that nine-tenths of 
the stockholders are citizens of the United States; that 
the Company are indebted to him in the sum of $4,870, or 
thereabouts, for arrears of salary and advances made by 
*him ; that suitable buildings had been erected by him by 
order of the stockholders, for the officers of the company, 
and that one of them has been occupied by him, by assign- 
ment of the company, as a dwelling house ever since it was 
built, and is now occupied by him ; the plaintiff was served 
with process from the District Court of the Confederate 
States for the District of North Carolina, to appear at said 
Court to be holden at Goldsborough, on of Novem- 
ber, 1861, to make a disclosure of all he knew concerning 
ing the company and its affairs ; he appeared at Court and 
filed his garnishment. Such proceedings were had that an 
order was made by the District Judge at Chambers, that 
the plaintiff should be removed from his office of manager, 
and a successor appointed, and in obedience thereto, Man- 
ning, the receiver, appointed J. N. Clegg manager. Clegg 
was afterwards removed by order of the Court, made with- 
out notice of any proceeding intended to be had in the mat- 
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ter, and the defendants Brown and Mallett appointed mana- 
gers. The plaintiff charges that in the proceedings of the 
District Court, the requirements of the sequestration act 
were not pursued, and that no decree sequestrating the 
Egypt property has ever been made. He charges that secret 
information has been given by one of the defendants, not 
saying which defendant, nor what the information was, nor 
that it was false, and he alse charges that the “ defendants, 
Brown and Mallett, have from the first Court held in No- 
vember, 1861, to the last of November, 1862, been unceas- 
ing in their efforts to have him (the plaintiff) removed, 
without cause, and solely with the view of being put into 
the management themselves.” The bill contains no other 
charge or insinuation of fraudulent conduct or bad motives 
on the part of the defendants. It then charges that an order 
was made by the District Court at *November Term, 1862, 
that the defendant should be turned out of possession of the 
house in which he dwells, and that notice in due form of 
law had been given to him that the order would be executed 
on the Monday next following the day on which the bill 
was presented to the Judge. The prayer is for an in- 
junction. 

An injunction was issued in pursuance of the order of a 
Judge in vacation. At the return term the defendants de- 
murred to the bill and the cause was transferred to this 
Court by consent. 

During the pending of the suit the plaintiff died, and 
Rachel McLane, his administratrix, was made plaintiff. 


No counsel for the plaintiff in this Court. 
Phillips, for the defendants. 


Barrie, J. The fiat for an injunction in this case was 
made by me in vacation. The application for it was pre- 


sented under such circumstances, as to allow me no time 
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for an examination of the authorities bearing upon the 
questions involved, and very little opportunity for reflec- 
tion. Having now had the aid of an argument and of a 
conference with my brethren, I have, after mature con- 
sideration, come to the conclusion with them, that the order 
was improvidently granted, and that the demurrer must be 
sustained, and the bill dismissed. 

It is necessary for us to notice only one or two of the 
questions raised by the pleadings, as they are sufficient to 
dispose of the case. 

The defendant Manning, appointed a receiver under an 
act of the Provisional Congress of the Confederate States, 
entitled “ An Act for the Sequestration of the estates, prop- 
erty and effects of alien enemies, and for an indemnity of 
*the citizens of the Confederate States, and persons aiding 
the same in the existing war with the United States,” (see 
acts of the third session of the Provisional Congress, No. 
269,) was only an officer of the law, and was, as such, im- 
properly made a party defendant; and as to him, the bill 
must, therefore, be dismissed with costs. Hdney v: King, 
4 Ired, Ea. 465; Lackay v. Curtis, 6 Ired. Eq. 199. 

As to the other defendants, Mallett and Brown, if the 
Court could entertain jurisdiction at all to restrain them 
from acting under the orders from the Confederate Court, 
it must be on the ground of fraud practiced by these de- 
fendants in obtaining the orders. Now, in this case, no 
such fraud is positively and distinctly charged in the bill. 
In one place it is said that one of the defendants—whether 
Mallett, Brown, or Manning, is not stated—was a secret in- 
former, but whethgr the information given was true or false, 
is not alleged. In-another part of the bill it is charged 
that “the defendants, Brown and Mallett, have, from the 
first court held in November, 1861, until the last held in 
November, 1862, been unceasing in their efforts to have 


him (the plaintiff’s intestate) removed without cause, and 
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solely with the view of being put into the management 
themselves.” These are rather insinuations of fraud than 
positive and distinct charges of it, and when taken in con- 
nection with the fact, that the relief sought is not put upon 
the ground of fraud, but upon other and different grounds, 
the court can not make that the basis of a decree for relief, 
where there are no other elements of equity. (See Wither- 
spoon v. Carmiehael, 6 Ired. Eq. 143.) 

This court has no jurisdiction to review the proeeedings 
of the Confederate Court; and without deciding whether 
it might not restrain parties from availing themselves of its 
orders or decrees, when obtained by fraud positively 
*charged and proved or admitted, it will not interfere in the 
absence of such allegations. The demurrer must be sus- 
tained, and the bill dismissed with costs as to these defend- 
ants also. 





NoreE.—It is improper to make a Sheriff a party to an order of injunc- 
tion against process in his hands, Jarman v. Saunders, 64 .N. C. 367. 
Conflict of jurisdiction discussed in Stete v. Hoskins, 77 N. C. 530. 

If fraud be the ground of relief, it must be distinctly and positively 
alleged, and either admitted or supported by proof. Harshaw v. Mc- 

Combs, 63 N, C. 75. 


W. G. BOWERS and wife v. EDMUND STRUDWICK and others. 
(Winst. Eq. 64.) 

In taking an account under a decree, which directed that the mortgaged 
property in possession of the mortgagee should be retained by him 
in satistaction of the mortgage debt, at a valuation to be fixed by the 
Clerk, the valuation must be made according to what the property 
would bring in specie. 


In obedience to the decree made at the hearing of this 
«ase at June Term, 1862, (see the report of it 6 Jenes’ Eq. 
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283,) the Clerk made his report, and the defendant except- 
ed, because he was charged with the sum, for which the 
slaves would have sold in Confederate notes, as so much 
money. 


Graham, for the plaintiff. 
Phillips, for the defendant, Strudwick. 


Pearson, C. J. The first exception of the defendant is 
allowed. 

A debtor cannot, with a good conscience, offer to pay in 
depreciated notes, a debt contracted while the currency 
*was at par, and a creditor is not obliged to receive depre- 
ciated notes in payment of his debt. Dr. Strudwick had a 
right to demand gold and silver, or par funds, in payment 
of his debt: and if the debt was to be paid in negroes, it 
follows as a matter of course; that the negroes were to be 
wated at specie value; otherwise the debtor would be doing 
indirectly what could not be done directly. 

According te the practice in England, a debtor who seeks 
tto redeem, must in the first place, pay the debt in gold and 
-silver or par funds, and then take the property. In this 
‘State as an indulgence to the debtor, he is allowed to have 
-the property sold, and to take the excess, after paying the debt 
out of the proceeds of the sale. In this case, there being no 
evidence that Dr. Strudwick removed the negroes from the 
State with a fraudulent intent to evade the plaintiff’s right 
of redemption, but on the contrary, the court being satisfied 
that he removed them after the settlement with the other 
distributees of Dr. Witherspoon and legatees of Mrs. With- 
erspoon, upon the well grounded belief, that the value of 
the negroes was not equal to the claims he held on them, 
and that the right of redemption would never be set up— 
in fact that he was obliged to take the negroes in satisfac- 
tion of his claims, although the value was not supposed to 
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be equal to the amount. The decretal order directed am 
account on the basis of charging Dr. Strudwick with the 
value of the negroes in payment of his claims; which is the 
same thing as if the negroes had been ordered to be sold 
and the proceeds applied to the payment of the claims of 
Dr. Strudwick. Suppose the order had been that Dr. Strud- 
wick should bring the negroes back to this State, for the 
purpose of a sale, and they had been sold for Confederate 
notes, Dr. Strudwick would not have been required to take 
such notes in payment *of his claims. He would have had 
a right to insist on being paid in gold and silver, or par 
funds. So it comes to the same result: that is, he has a 
right to insist that he should be charged only with the 
specie value of the negroes, in the extinguishment of his 
claims. The specie valuation of the negroes must be at 
the date of the filing of the bill, when the plaintiff notified 
the defendant of his intention to set up his right of redemp- 
tion. It is not necessary to pass on the 2d and 3d excep- 
tions,as they are merely in aid of the first. 

The exception of the plaintiff is overruled. She was not 
bound by the settlement made with the other distributees 
or legatees, and of course she can claim no benefit under it ; 
and as against her, Dr. Strudwick is entitled to hold the 
land, as a purchaser at execution sale. For this reason it 
was not included in the terms of the reference. 

It is proper to say, this case was held under advisement 
at the last term, not on account of the difficulty of the ques- 
tion of law, but because the court was not willing, in the 
condition of things then existing, to declare by a decree that 
Confederate notes were depreciated. That difficulty is now 
out of the way. It is conceded on all hands, even by the 
Confederate Government, that its notes are depreciated and 
much under par. 

The clerk will state an account charging the defendant 
with the value of the slaves in specie, at the date the bill 
was filed. [*86] 





